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STATE OF ILLINOIS ) BEFORE THE ILLINOIS WORKERS’
)SS COMPENSATION COMMISSION
COUNTY OF COOK )

Dunsy Haynes
vs. petioner No. 09 WC 28907
Gunite Corporation 1 5 I
Respondent, w C C 0 4 1 0

DECISION AND OPINION ON REVIEW

This matter comes before the Commission pursuant to Petitioner’s Petition for Review,
which was timely filed on January 13, 2012.

FACTS AND PROCEEDURAL HISTORY

Applications for Adjustment of Claim were filed on July 13, 2009 for the case at bar,
09WC28907, as well as cases 09WC28908, 09WC28909, and 09W(C28910. Petitioner’s counsel
in this matter also represents the other petitioners in the three referenced cases. All four of the
applications filed name Gunite Corporation as Respondent.

On July 15, 2011, Arbitrator Akemann dismissed all four cases. No record was made.

On or about November 10, 2011, Petitioner’s counsel filed Petitions to Reinstate all four
cases. In his petitions, Petitioner’s counsel alleged that at the time of the dismissals, the cases
were not above the Commission’s mandatory trial line and that he had not received notice of the
dismissals. Petitioner’s counsel explained that he found out about the dismissals when he
checked on the status of the cases on the Commission website.

Petitioner’s Petition to Reinstate this claim and the three companion matters was heard on
December 16, 2011. At that time, Arbitrator Akemann denied Petitioner’s Petitions for
Reinstatement. Again, no record of those proceedings was made.

On or about January 13, 2012, Petitioner’s counsel filed a Petition for Review on this and
the three companion matters. While the Commission file for case 09WC28907 did not contain
the Petition for Review for that case, the Commission files for cases 09WC28908, 09WC28909,
and 09WC28910 do and these petitions indicate that Petitioner’s counsel requested that a
transcript of any hearing held on December 16, 2011 be prepared, as part of the Review process.
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Subsequent to the filings of the Petitions for Review, as aforesaid, the Commission
discovered that certain documents necessary to consider the allegations raised by Petitioner’s
counsel] and others could not be found in the Commission files for all four cases. Specifically, the
July 15, 2011 orders from Arbitrator Akemann dismissing each case were not found.

Thereafter, the Commission contacted the attorneys and requested that copies of certain
documents, including the July 15, 2011 dismissals, be presented to the Commission so that a
completed record could be had and due consideration could be given to the issues at hand.

Respondent’s counsel objected to the supplementation of the Commission records by
Petitioner’s counsel. Respondent refused to tender copies of any documents in its possession,
regarding any of the four referenced matters.

On or about June 4, 2012, Petitioner’s counsel filed Statements of Exceptions relative to
all four cases. In the Statements of Exceptions, Petitioner’s counsel alleged that on July 15,
2011, all four cases were before Arbitrator Akemann on Respondent’s request for a hearing. It
appears Motions to Dismiss were filed by Respondent’s counsel due to a lack of progress in
discovery in each case.

Petitioner’s counsel further alleged that an informal discussion between both attorneys
occurred outside the presence of the Arbitrator regarding some confusion regarding discovery.
Petitioner’s counsel alleged that he then spoke to the Arbitrator and it was his understanding that
the cases were to be returned to the call and continued generally. Petitioner’s counsel alleged
that the cases were not set for hearing in his presence. After Petitioner’s counsel left, Arbitrator
Akemann dismissed all four cases. Petitioner’s counsel alleged that he did not receive notice of
the dismissals until almost three months after the dismissals had occurred.

On or about June 6, 2012, Respondent filed a Motion to Dismiss this Review, and the
Review Petitions filed in the three additional matters, for Lack of Subject Matter Jurisdiction on
all four cases. In its motions, Respondent alleged that Petitioner had failed to abide by the
requirements under Section 19(b) of the [llinois Workers’ Compensation Act (hereinafter “Act™)
and that neither a transcript of evidence of the proceedings or an agreed statement of facts of the
proceedings on July 15, 2011 had been filed in accord with the statute. Respondent again filed
Motions to Dismiss this Review, and the Review Petitions for the three additional matters on
August 22, 2012 and August 27, 2012.

On or about October 4, 2012, Petitioner’s counsel filed Responses to Respondent’s
Motions to Dismiss the said Review Petitions for Lack of Subject Matter Jurisdiction and
Motions to Declare Arbitrator Akemann’s Dismissals Void as Violative of Section 19(b). In his
responses and motions, Petitioner’s counsel reiterated his earlier arguments that the cases were
not above the Commission’s trial line and had not been set for trial or hearing, to his knowledge,
when the said cases were dismissed.

On or about October 23, 2012, Respondent’s counsel filed a Reply to Petitioner’s
Response Brief in this and the companion matters. In the Reply, Respondent’s counsel reiterated
Respondent’s earlier argument that Petitioner’s counsel failed to abide by the requirements under
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Section 19(b) of the Act by failing to file a transcript of evidence of the proceedings or an agreed
statement of facts of the proceedings.

On January 11, 2013, a hearing was held before Commissioner Kevin Lamborn in
Rockford, Illinois relative to Respondent’s Motions to Dismiss each of the Petitioner’s Petitions
for Review. Said hearing was held on a consolidated basis, as one record was made for all of the
matters collectively.

Respondent’s counsel started by explaining that his argument applied to all four cases as
they involve the same factual and legal issues. Respondent’s counsel then reiterated
Respondent’s argument that Petitioner’s counsel failed to perfect the review of Arbitrator
Akemann’s denial of Petitioner’s Petitions to Reinstate by failing to provide a transcript of
evidence or an agreed statement of facts as required under Section 19(b) of the Act. Therefore,
Respondent’s counsel argued, Arbitrator Akemann’s denial of Petitioner’s Petitions to Reinstate
have become final and the Commission no longer has jurisdiction over any of the said cases.

Respondent’s counsel also argued that Petitioner did not request that the Commission
issue a written order regarding the dismissal of the claim(s). By Respondent’s theory,
Petitioner’s Motion, which is contained in Petitioner’s brief, requesting that the Commission
strike the Arbitrator’s original dismissal, is “void” because Petitioner failed to request a written
order as required by the Rules Governing Practice before the Illinois Workers’ Compensation
Commission. The Commission has searched the Rules, as aforesaid, and finds no such
requirement.

Petitioner reiterated his argument that Arbitrator Akemann’s original Dismissal(s) is
flawed and violative of Section 19(b) of the Act since Petitioner was not promptly notified of the
dismissals, receiving notice of same almost three months after the entry of the order(s).
Petitioner’s counsel also argued that if the Commission were to accept Respondent’s argument
that Petitioner’s counsel failed to perfect the Review(s) by failing to provide a transcript or an
agreed statement of facts, the Commission would be putting form over substance.

Arbitrator Akemann’s appointment was not renewed and he was terminated from
employment with the Commission on September 24, 2012.

FINDINGS OF THE COMMISSION

It is readily apparent to the Commission that Arbitrator Akemann failed to make a record
of the proceedings in this case, and the listed companions, either at the time of the dismissals or
at the time when he denied Petitioner’s Petition to Reinstate.

It is readily apparent to the Commission that Arbitrator Akemann failed to tender the
documents appurtenant in this matter to the Commission, thus depriving the Commission and the
parties a sufficient basis by which a record could be prepared.

Also it is readily apparent to the Commission that Respondent’s efforts at obfuscation in
this case have been made in an effort to prevent the Commission from reaching the singular most
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important issue in this matter, which is; “Was the dismissal of these claims by Arbitrator
Akemann appropriate under the Act and the Rules?”

To that end, the Commission notes that Section 19(b) of the Act states, in pertinent part,

The decision of the Arbitrator shall be filed with the
Commission which Commission shall immediately send to
each party or his attorney a copy of such decision, together
with a notification of the time when it was filed....Unless a
petition for review is filed by either party within 30 days
after the receipt by such party of the copy of the decision
and notification of time when filed, and unless such party
petitioning for a review shall within 35 days after the
receipt by him of the copy of the decision, file with the
Commission either an agreed statement of facts appearing
upon the hearing before the Arbitrator, or if such party shall
so elect a correct transcript of evidence of the proceedings
at such hearings, then the decision shall become the
decision of the Commission and in the absence of fraud
shall be conclusive. (820 ILCS 305/19(b) (2011))

Furthermore, Section 7040.10(b) of the Rules, Order of Arbitration Transcript, reads in pertinent
part:

1) Stenographic reports of proceedings before the Industrial
Commission shall be furnished the parties only upon
written order filed by the Commission.

2) For purposes of perfecting a review, an arbitration
transcript must be ordered within the time fixed by statute.
(50 1l Adm.Code §7040.10(b) (2012))

The Commission notes that Petitioner made a good faith effort to obtain a transcript of
proceedings as evidenced by the Petition for Review that was filed in this and the companion
matters. Arbitrator Akemann’s failure in his obligation to make an appropriate record such that
the Commission could understand his basis for the dismissal of this claim and the companion
claims does not negate counsel’s meeting of his obligation by attempting to obtain a transcript of
any proceedings held on July 15, 2011, when the dismissals occurred, pursuant to the Rules and
Act.

It is apparent by its actions that Respondent is neither interested nor willing to provide
documents such that the Commission would have a more clear understanding of the intent of
Arbitrator Akemann and his reasons for dismissal and reasons for his refusal to reinstate said
claims.
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Therefore, based upon the record before us and the dearth of information and pleadings,
the Commission is compelled to reverse the actions of Arbitrator Akemann and Reinstate said
claims.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent’s Motion to
Dismiss the Review is denied.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s Motion to

Reinstate is granted. (
Dated:  JUN 2 - 2019 @B"
ggJB:ell = L
24 ]y /,,/,
rles J. ‘ﬁev{endt
el &’

Ruth W. White
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STATE OF ILLINOIS ) BEFORE THE ILLINOIS WORKERS’
)SS COMPENSATION COMMISSION
COUNTY OF COOK )

Gregory Ketton

Petitioner,
Vs. No. 09 WC 28908

Gunite Corporation

Respondent, 15IWCC0411

DECISION AND OPINION ON REVIEW

This matter comes before the Commission pursuant to Petitioner’s Petition for Review,
which was timely filed on January 13, 2012.

FACTS AND PROCEEDURAL HISTORY

Applications for Adjustment of Claim were filed on July 13, 2009 for the case at bar,
09WC28908, as well as cases 09WC28907, 09WC28909, and 09WC28910. Petitioner’s counsel
in this matter also represents the other petitioners in the three referenced cases. All four of the
applications filed name Gunite Corporation as Respondent.

On July 15, 2011, Arbitrator Akemann dismissed all four cases. No record was made.

On or about November 10, 2011, Petitioner’s counsel filed Petitions to Reinstate all four
cases. In his petitions, Petitioner’s counsel alleged that at the time of the dismissals, the cases
were not above the Commission’s mandatory trial line and that he had not received notice of the
dismissals. Petitioner’s counsel explained that he found out about the dismissals when he
checked on the status of the cases on the Commission website.

Petitioner’s Petition to Reinstate this claim and the three companion matters was heard on
December 16, 2011. At that time, Arbitrator Akemann denied Petitioner’s Petitions for
Reinstatement. Again, no record of those proceedings was made.

On or about January 13, 2012, Petitioner’s counsel filed a Petition for Review on this and
the three companion matters. The petitions indicate that Petitioner’s counsel requested that a
transcript of any hearing held on December 16, 2011 be prepared, as part of the Review process.

Subsequent to the filings of the Petitions for Review, as aforesaid, the Commission
discovered that certain documents necessary to consider the allegations raised by Petitioner’s
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counsel and others could not be found in the Commission files for all four cases. Specifically, the
July 15, 2011 orders from Arbitrator Akemann dismissing each case were not found.

09WC28908

Thereafter, the Commission contacted the attorneys and requested that copies of certain
documents, including the July 15, 2011 dismissals, be presented to the Commission so that a
completed record could be had and due consideration could be given to the issues at hand.

Respondent’s counsel objected to the supplementation of the Commission records by
Petitioner’s counsel. Respondent refused to tender copies of any documents in its possession,
regarding any of the four referenced matters.

On or about June 4, 2012, Petitioner’s counsel filed Statements of Exceptions relative to
all four cases. In the Statements of Exceptions, Petitioner’s counsel alleged that on July 15,
2011, all four cases were before Arbitrator Akemann on Respondent’s request for a hearing. It
appears Motions to Dismiss were filed by Respondent’s counsel due to a lack of progress in
discovery in each case.

Petitioner’s counsel further alleged that an informal discussion between both attorneys
occurred outside the presence of the Arbitrator regarding some confusion regarding discovery.
Petitioner’s counsel alleged that he then spoke to the Arbitrator and it was his understanding that
the cases were to be returned to the call and continued generally. Petitioner’s counsel alleged
that the cases were not set for hearing in his presence. After Petitioner’s counsel left, Arbitrator
Akemann dismissed all four cases. Petitioner’s counsel alleged that he did not receive notice of
the dismissals until almost three months after the dismissals had occurred.

On or about June 6, 2012, Respondent filed a Motion to Dismiss this Review, and the
Review Petitions filed in the three additional matters, for Lack of Subject Matter Jutisdiction on
all four cases. In its motions, Respondent alleged that Petitioner had failed to abide by the
requirements under Section 19(b) of the Illinois Workers’ Compensation Act (hereinafter “Act™)
and that neither a transcript of evidence of the proceedings or an agreed statement of facts of the
proceedings on July 15, 2011 had been filed in accord with the statute. Respondent again filed
Motions to Dismiss this Review, and the Review Petitions for the three additional matters on
August 22, 2012 and August 27, 2012,

On or about October 4, 2012, Petitioner’s counsel filed Responses to Respondent’s
Motions to Dismiss the said Review Petitions for Lack of Subject Matter Jurisdiction and
Motions to Declare Arbitrator Akemann’s Dismissals Void as Violative of Section 19(b). In his
responses and motions, Petitioner’s counsel reiterated his earlier arguments that the cases were
not above the Commission’s trial line and had not been set for trial or hearing, to his knowledge,
when the said cases were dismissed.

On or about October 23, 2012, Respondent’s counsel filed a Reply to Petitioner’s
Response Brief in this and the companion matters. [n the Reply, Respondent’s counsel reiterated
Respondent’s earlier argument that Petitioner’s counsel failed to abide by the requirements under
Section 19(b}) of the Act by failing to file a transcript of evidence of the proceedings or an agreed
statement of facts of the proceedings.

[§%]
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On January 11, 2013, a hearing was held before Commissioner Kevin Lambom in
Rockford, llinois relative to Respondent’s Motions to Dismiss each of the Petitioner’s Petitions
for Review. Said hearing was held on a consolidated basis, as one record was made for all of the
matters collectively.

Respondent’s counsel started by explaining that his argument applied to all four cases as
they involve the same factual and legal issues. Respondent’s counsel then reiterated
Respondent’s argument that Petitioner’s counsel failed to perfect the review of Arbitrator
Akemann’s denial of Petitioner’s Petitions to Reinstate by failing to provide a transcript of
evidence or an agreed statement of facts as required under Section 19(b) of the Act. Therefore,
Respondent’s counsel argued, Arbitrator Akemann’s denial of Petitioner’s Petitions to Reinstate
have become final and the Commission no longer has jurisdiction over any of the said cases.

Respondent’s counsel also argued that Petitioner did not request that the Commission
issue a written order regarding the dismissal of the claim(s). By Respondent’s theory,
Petitioner’s Motion, which is contained in Petitioner’s brief, requesting that the Commission
strike the Arbitrator’s original dismissal, is “void” because Petitioner failed to request a written
order as required by the Rules Governing Practice before the I[llinois Workers’ Compensation
Commission. The Commission has searched the Rules, as aforesaid, and finds no such
requirement.

Petitioner reiterated his argument that Arbitrator Akemann’s original Dismissal(s) is
flawed and violative of Section 19(b) of the Act since Petitioner was not promptly notified of the
dismissals, receiving notice of same almost three months after the entry of the order(s).
Petitioner’s counsel also argued that if the Commission were to accept Respondent’s argument
that Petitioner’s counsel failed to perfect the Review(s) by failing to provide a transcript or an
agreed statement of facts, the Commission would be putting form over substance.

Arbitrator Akemann’s appointment was not renewed and he was terminated from
employment with the Commission on September 24, 2012.

FINDINGS OF THE COMMISSION

It is readily apparent to the Commission that Arbitrator Akemann failed to make a record
of the proceedings in this case, and the listed companions, either at the time of the dismissals or
at the time when he denied Petitioner’s Petition to Reinstate.

It is readily apparent to the Commission that Arbitrator Akemann failed to tender the
documents appurtenant in this matter to the Commission, thus depriving the Commission and the
parties a sufficient basis by which a record could be prepared.

Also it is readily apparent to the Commission that Respondent’s efforts at obfuscation in
this case have been made in an effort to prevent the Commission from reaching the singular most
important issue in this matter, which is; “Was the dismissal of these claims by Arbitrator
Akemann appropriate under the Act and the Rules?”
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To that end, the Commission notes that Section 19(b) of the Act states, in pertinent part,

The decision of the Arbitrator shall be filed with the
Commission which Commission shall immediately send to
each party or his attorney a copy of such decision, together
with a notification of the time when it was filed....Unless a
petition for review is filed by either party within 30 days
after the receipt by such party of the copy of the decision
and notification of time when filed, and unless such party
petitioning for a review shall within 35 days after the
receipt by him of the copy of the decision, file with the
Commission either an agreed statement of facts appearing
upon the hearing before the Arbitrator, or if such party shall
so elect a correct transcript of evidence of the proceedings
at such hearings, then the decision shall become the
decision of the Commission and in the absence of fraud
shall be conclusive. (820 ILCS 305/19(b) (2011))

Furthermore, Section 7040.10(b) of the Rules, Order of Arbitration Transcript, reads in pertinent
part:

1) Stenographic reports of proceedings before the Industrial
Commission shall be furnished the parties only upon
written order filed by the Commission.

2) For purposes of perfecting a review, an arbitration
transcript must be ordered within the time fixed by statute.
(50 . Adm.Code §7040.10(b) (2012))

The Commission notes that Petitioner made a good faith effort to obtain a transcript of
proceedings as evidenced by the Petition for Review that was filed in this and the companion
matters. Arbitrator Akemann’s failure in his obligation to make an appropriate record such that
the Commission could understand his basis for the dismissal of this claim and the companion
claims does not negate counsel’s meeting of his obligation by attempting to obtain a transcript of
any proceedings held on July 15, 2011, when the dismissals occurred, pursuant to the Rules and
Act.

[t is apparent by its actions that Respondent is neither interested nor willing to provide
documents such that the Commission would have a more clear understanding of the intent of
Arbitrator Akemann and his reasons for dismissal and reasons for his refusal to reinstate said
claims.

Therefore, based upon the record before us and the dearth of information and pleadings,
the Commission is compelled to reverse the actions of Arbitrator Akemann and Reinstate said
claims.
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IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent’s Motion to
Dismiss the Review is denied.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s Motion to
Reinstate is granted,

Dated: JUN 2" 201
MIB:ell

. ?’i’.‘ﬁfj’“ A
Charles J. DeVriendt
@" /A ,4_/// Ze

Ruth W, White
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STATE OF ILLINOIS ) BEFORE THE ILLINOIS WORKERS’
)SS COMPENSATION COMMISSION
COUNTY OF COOK )

Leon Brown
Petitioner,

v, No. 09 WC 28909

Gunite Corporation 1 5 I w C C 4 1
Respondent. 0 2

DECISION AND OPINION ON REVIEW

This matter comes before the Commission pursuant to Petitioner’s Petition for Review,
which was timely filed on January 13, 2012,

FACTS AND PROCEEDURAL HISTORY

Applications for Adjustment of Claim were filed on July 13, 2009 for the case at bar,
09W(C28909, as well as cases 09WC28907, (9WC28908, and 09WC28910. Petitioner’s counsel
in this matter also represents the other petitioners in the three referenced cases. All four of the
applications filed name Gunite Corporation as Respondent.

On July 15, 2011, Arbitrator Akemann dismissed all four cases. No record was made.

On or about November 10, 2011, Petitioner’s counsel filed Petitions to Reinstate all four
cases. In his petitions, Petitioner’s counsel alleged that at the time of the dismissals, the cases
were not above the Commission’s mandatory trial line and that he had not received notice of the
dismissals. Petitioner’s counsel explained that he found out about the dismissals when he
checked on the status of the cases on the Commission website.

Petitioner’s Petition to Reinstate this claim and the three companion matters was heard on
December 16, 2011. At that time, Arbitrator Akemann denied Petitioner’s Petitions for
Reinstatement. Again, no record of those proceedings was made.

On or about January 13, 2012, Petitioner’s counsel filed a Petition for Review on this and
the three companion matters. The petitions indicate that Petitioner’s counsel requested that a
transcript of any hearing held on December 16, 2011 be prepared, as part of the Review process.

Subsequent to the filings of the Petitions for Review, as aforesaid, the Commission
discovered that certain documents necessary to consider the allegations raised by Petitioner’s
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counsel and others could not be found in the Commission files for all four cases. Specifically, the
July 15, 2011 orders from Arbitrator Akemann dismissing each case were not found.

Thereafter, the Commission contacted the attorneys and requested that copies of certain
documents, including the July 15, 2011 dismissals, be presented to the Commission so that a
completed record could be had and due consideration could be given to the issues at hand.

Respondent’s counsel! objected to the supplementation of the Commission records by
Petitioner’s counsel. Respondent refused to tender copies of any documents in its possession,
regarding any of the four referenced matters.

On or about June 4, 2012, Petitioner’s counsel filed Statements of Exceptions relative to
alt four cases. In the Statements of Exceptions, Petitioner’s counsel alleged that on July 15,
2011, all four cases were before Arbitrator Akemann on Respondent’s request for a hearing. It
appears Motions to Dismiss were filed by Respondent’s counsel due to a lack of progress in
discovery in each case.

Petitioner’s counsel further alleged that an informal discussion between both attorneys
occurred outside the presence of the Arbitrator regarding some confusion regarding discovery.
Petitioner’s counsel alleged that he then spoke to the Arbitrator and it was his understanding that
the cases were to be returned to the call and continued generally. Petitioner’s counsel alleged
that the cases were not set for hearing in his presence. After Petitioner’s counsel left, Arbitrator
Akemann dismissed all four cases. Petitioner’s counsel alleged that he did not receive notice of
the dismissals until almost three months after the dismissals had occurred.

On or about June 6, 2012, Respondent filed a Motion to Dismiss this Review, and the
Review Petitions filed in the three additional matters, for Lack of Subject Matter Jurisdiction on
all four cases. In its motions, Respondent alleged that Petitioner had failed to abide by the
requirements under Section 19(b) of the Illinois Workers’ Compensation Act (hereinafter “Act™)
and that neither a transcript of evidence of the proceedings or an agreed statement of facts of the
proceedings on July 15, 2011 had been filed in accord with the statute. Respondent again filed
Motions to Dismiss this Review, and the Review Petitions for the three additional matters on
August 22, 2012 and August 27, 2012,

On or about October 4, 2012, Petitioner’s counsel filed Responses to Respondent’s
Motions to Dismiss the said Review Petitions for Lack of Subject Matter Jurisdiction and
Motions to Declare Arbitrator Akemann’s Dismissals Void as Violative of Section 19(b). In his
responses and motions, Petitioner’s counsel reiterated his earlier arguments that the cases were
not above the Commission’s trial line and had not been set for trial or hearing, to his knowledge,
when the said cases were dismissed.

On or about October 23, 2012, Respondent’s counsel filed a Reply to Petitioner’s
Response Brief in this and the companion matters. In the Reply, Respondent’s counsel reiterated
Respondent’s earlier argument that Petitioner’s counsel failed to abide by the requirements under
Section 19(b) of the Act by failing to file a transcript of evidence of the proceedings or an agreed
statement of facts of the proceedings.

[$%]
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On January 11, 2013, a hearing was held before Commissioner Kevin Lamborn in
Rockford, 1llinois relative to Respondent’s Motions to Dismiss each of the Petitioner’s Petitions
for Review. Said hearing was held on a consolidated basis, as one record was made for all of the
matters collectively.

Respondent’s counsel started by explaining that his argument applied to all four cases as
they involve the same factval and legal issues. Respondent’s counsel then reiterated
Respondent’s argument that Petitioner’s counsel failed to perfect the review of Arbitrator
Akemann’s denial of Petitioner’s Petitions to Reinstate by failing to provide a transcript of
evidence or an agreed statement of facts as required under Section 19(b) of the Act. Therefore,
Respondent’s counsel argued, Arbitrator Akemann’s denial of Petitioner’s Petitions to Reinstate
have become final and the Commission no longer has jurisdiction over any of the said cases.

Respondent’s counsel also argued that Petitioner did not request that the Commission
issue a written order regarding the dismissal of the claim(s). By Respondent’s theory,
Petitioner’s Motion, which is contained in Petitioner’s brief, requesting that the Commission
strike the Arbitrator’s original dismissal, is “void” because Petitioner failed to request a written
order as required by the Rules Governing Practice before the Illinois Workers’ Compensation
Commission. The Commission has searched the Rules, as aforesaid, and finds no such
requirement.

Petitioner reiterated his argument that Arbitrator Akemann’s original Dismissal(s) is
flawed and violative of Section 19(b) of the Act since Petitioner was not promptly notified of the
dismissals, receiving notice of same almost three months after the entry of the order(s).
Petitioner’s counsel also argued that if the Commission were to accept Respondent’s argument
that Petitioner’s counsel failed to perfect the Review(s) by failing to provide a transcript or an
agreed statement of facts, the Commission would be putting form over substance.

Arbitrator Akemann’s appointment was not renewed and he was terminated from
employment with the Commission on September 24, 2012.

FINDINGS OF THE COMMISSION

It is readily apparent to the Commission that Arbitrator Akemann failed to make a record
of the proceedings in this case, and the listed companions, either at the time of the dismissals or
at the time when he denied Petitioner’s Petition to Reinstate.

It is readily apparent to the Commission that Arbitrator Akemann failed to tender the
documents appurtenant in this matter to the Commission, thus depriving the Commission and the
parties a sufficient basis by which a record could be prepared.

Also it is readily apparent to the Commission that Respondent’s efforts at obfuscation in
this case have been made in an effort to prevent the Commission from reaching the singular most
important issue in this matter, which is; “Was the dismissal of these claims by Arbitrator
Akemann appropriate under the Act and the Rules?”
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To that end, the Commission notes that Section 19(b) of the Act states, in pertinent part,

The decision of the Arbitrator shall be filed with the
Commission which Commission shall immediately send to
each party or his attorney a copy of such decision, together
with a notification of the time when it was filed....Unless a
petition for review is filed by either party within 30 days
after the receipt by such party of the copy of the decision
and notification of time when filed, and unless such party
petitioning for a review shall within 35 days after the
receipt by him of the copy of the decision, file with the
Commission either an agreed statement of facts appearing
upon the hearing before the Arbitrator, or if such party shall
so elect a correct transcript of evidence of the proceedings
at such hearings, then the decision shall become the
decision of the Commission and in the absence of fraud
shall be conclusive. (820 ILCS 305/19(b) (2011))

Furthermore, Section 7040.10(b) of the Rules, Order of Arbitration Transcript, reads in pertinent
part:

1) Stenographic reports of proceedings before the Industrial
Commission shall be furnished the parties only upon
written order filed by the Commission.

2) For purposes of perfecting a review, an arbitration
transcript must be ordered within the time fixed by statute,
(50 Ill.Adm.Code §7040.10(b) (2012))

The Commission notes that Petitioner made a good faith effort to obtain a transcript of
proceedings as evidenced by the Petition for Review that was filed in this and the companion
matters. Arbitrator Akemann’s failure in his obligation to make an appropriate record such that
the Commission could understand his basis for the dismissal of this claim and the companion
claims does not negate counsel’s meeting of his obligation by attempting to obtain a transcript of
any proceedings held on July 15, 2011, when the dismissals occurred, pursuant to the Rules and
Act.

It is apparent by its actions that Respondent is neither interested nor willing to provide
documents such that the Commission would have a more clear understanding of the intent of
Arbitrator Akemann and his reasons for dismissal and reasons for his refusal to reinstate said
claims.

Therefore, based upon the record before us and the dearth of information and pleadings,
the Commission is compelled to reverse the actions of Arbitrator Akemann and Reinstate said
claims.
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IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent’s Motion to
Dismiss the Review is denied.

IT IS FURTHER ORDERED BY THE COMMISS]ON that Petitioner’s Motion to
Reinstate is granted.

Dated: - 2015 T@@Z}«.uww
Ma}lgze]l JUN ) M'l}"/&”
52 ]p Br an

f,{{s-‘ W/&U’cgf

Charles J. DeV¥iendt

o L L7

Ruth W. White
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STATE OF ILLINOIS ) BEFORE THE ILLINOIS WORKERS’
)SS COMPENSATION COMMISSION
COUNTY OF COOK )

Keith L. Buford

Petitioner,
Vs, No. 09 WC 28910
Gunite Corporation
15IWCC0413
Respondent.

DECISION AND OPINION ON REVIEW

This matter comes before the Commission pursuant to Petitioner’s Petition for Review,
which was timely filed on January 13, 2012,

FACTS AND PROCEEDURAL HISTORY

Applications for Adjustment of Claim were filed on July 13, 2009 for the case at bar,
09WC28910, as well as cases 09WC28907, 09W(C28908, and 09W(C28909. Petitioner’s counsel
in this matter also represents the other petitioners in the three referenced cases. All four of the
applications filed name Gunite Corporation as Respondent.

On July 15, 2011, Arbitrator Akemann dismissed all four cases. No record was made.

On or about November 10, 2011, Petitioner’s counsel filed Petitions to Reinstate all four
cases. In his petitions, Petitioner’s counsel alleged that at the time of the dismissals, the cases
were not above the Commission’s mandatory trial line and that he had not received notice of the
dismissals. Petitioner’s counsel explained that he found out about the dismissals when he
checked on the status of the cases on the Commission website.

Petitioner’s Petition to Reinstate this claim and the three companion matters was heard on
December 16, 2011. At that time, Arbitrator Akemann denied Petitioner’s Petitions for
Reinstatement. Again, no record of those proceedings was made.

On or about January 13, 2012, Petitioner’s counsel filed a Petition for Review on this and
the three companion matters. The petitions indicate that Petitioner’s counsel requested that a
transcript of any hearing held on December 16, 2011 be prepared, as part of the Review process.

Subsequent to the filings of the Petitions for Review, as aforesaid, the Commission
discovered that certain documents necessary to consider the allegations raised by Petitioner’s
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counsel and others could not be found in the Commission files for all four cases. Specifically, the
July 15, 2011 orders from Arbitrator Akemann dismissing each case were not found.

Thereafter, the Commission contacted the attorneys and requested that copies of certain
documents, including the July 15, 2011 dismissals, be presented to the Commission so that a
completed record could be had and due consideration could be given to the issues at hand.

Respondent’s counsel objected to the supplementation of the Commission records by
Petitioner’s counsel. Respondent refused to tender copies of any documents in its possession,
regarding any of the four referenced matters.

On or about June 4, 2012, Petitioner’s counsel filed Statements of Exceptions relative to
all four cases. In the Statements of Exceptions, Petitioner’s counsel alleged that on July 15,
2011, all four cases were before Arbitrator Akemann on Respondent’s request for a hearing. It
appears Motions to Dismiss were filed by Respondent’s counsel due to a lack of progress in
discovery in each case.

Petitioner’s counsel further alleged that an informal discussion between both attorneys
occurred outside the presence of the Arbitrator regarding some confusion regarding discovery.
Petitioner’s counsel alleged that he then spoke to the Arbitrator and it was his understanding that
the cases were to be returned to the call and continued generally. Petitioner’s counsel alleged
that the cases were not set for hearing in his presence. After Petitioner’s counsel left, Arbitrator
Akemann dismissed all four cases. Petitioner’s counsel alleged that he did not receive notice of
the dismissals until almost three months after the dismissals had occurred.

On or about June 6, 2012, Respondent filed a Motion to Dismiss this Review, and the
Review Petitions filed in the three additional matters, for Lack of Subject Matter Jurisdiction on
all four cases. In its motions, Respondent alleged that Petitioner had failed to abide by the
requirements under Section 19(b) of the Illinois Workers’ Compensation Act (hereinafter “Act™)
and that neither a transcript of evidence of the proceedings or an agreed statement of facts of the
proceedings on July 15, 2011 had been filed in accord with the statute. Respondent again filed
Motions to Dismiss this Review, and the Review Petitions for the three additional matters on
August 22, 2012 and August 27, 2012.

On or about October 4, 2012, Petitioner’s counsel filed Responses to Respondent’s
Motions to Dismiss the said Review Petitions for Lack of Subject Matter Jurisdiction and
Motions to Declare Arbitrator Akemann’s Dismissals Void as Violative of Section 19(b). In his
responses and motions, Petitioner’s counsel reiterated his earlier arguments that the cases were
not above the Commission’s trial line and had not been set for trial or hearing, to his knowledge,
when the said cases were dismissed.

On or about October 23, 2012, Respondent’s counsel filed a Reply to Petitioner’s
Response Brief in this and the companion matters. In the Reply, Respondent’s counsel reiterated
Respondent’s earlier argument that Petitioner’s counsel failed to abide by the requirements under
Section 19(b) of the Act by failing to file a transcript of evidence of the proceedings or an agreed
statement of facts of the proceedings.

I
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On January 11, 2013, a hearing was held before Commissioner Kevin Lamborn in
Rockford, lllinois relative to Respondent’s Motions to Dismiss each of the Petitioner’s Petitions
for Review. Said hearing was held on a consolidated basis, as one record was made for all of the
matters collectively.

Respondent’s counsel started by explaining that his argument applied to all four cases as
they involve the same factual and legal issues. Respondent’s counsel then reiterated
Respondent’s argument that Petitioner’s counsel failed to perfect the review of Arbitrator
Akemann’s denial of Petitioner’s Petitions to Reinstate by failing to provide a transcript of
evidence or an agreed statement of facts as required under Section 19(b) of the Act. Therefore,
Respondent’s counsel argued, Arbitrator Akemann’s denial of Petitioner’s Petitions to Reinstate
have become final and the Commission no longer has jurisdiction over any of the said cases.

Respondent’s counsel also argued that Petitioner did not request that the Commission
issue a written order regarding the dismissal of the claim(s). By Respondent’s theory,
Petitioner’s Motion, which is contained in Petitioner’s brief, requesting that the Commission
strike the Arbitrator’s original dismissal, is “void” because Petitioner failed to request a written
order as required by the Rules Governing Practice before the Illinois Workers’ Compensation
Commission. The Commission has searched the Rules, as aforesaid, and finds no such
requirement.

Petitioner reiterated his argument that Arbitrator Akemann’s original Dismissal(s) is
flawed and violative of Section 19(b) of the Act since Petitioner was not promptly notified of the
dismissals, receiving notice of same almost three months after the entry of the order(s).
Petitioner’s counsel also argued that if the Commission were to accept Respondent’s argument
that Petitioner’s counsel failed to perfect the Review(s) by failing to provide a transcript or an
agreed statement of facts, the Commission would be putting form over substance.

Arbitrator Akemann’s appointment was not renewed and he was terminated from
employment with the Commission on September 24, 2012.

FINDINGS OF THE COMMISSION

It is readily apparent to the Commission that Arbitrator Akemann failed to make a record
of the proceedings in this case, and the listed companions, either at the time of the dismissals or
at the time when he denied Petitioner’s Petition to Reinstate.

It is readily apparent to the Commission that Arbitrator Akemann failed to tender the
documents appurtenant in this matter to the Commission, thus depriving the Commission and the
parties a sufficient basis by which a record could be prepared.

Also it is readily apparent to the Commission that Respondent’s efforts at obfuscation in
this case have been made in an effort to prevent the Commission from reaching the singular most
important issue in this matter, which is; “Was the dismissal of these claims by Arbitrator
Akemann appropriate under the Act and the Rules?”
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To that end, the Commission notes that Section 19(b) of the Act states, in pertinent part,

The decision of the Arbitrator shall be filed with the
Commission which Commission shall immediately send to
each party or his attorney a copy of such decision, together
with a notification of the time when it was filed....Unless a
petition for review is filed by either party within 30 days
after the receipt by such party of the copy of the decision
and notification of time when filed, and unless such party
petitioning for a review shall within 35 days after the
receipt by him of the copy of the decision, file with the
Commission either an agreed statement of facts appearing
upon the hearing before the Arbitrator, or if such party shall
so elect a correct transcript of evidence of the proceedings
at such hearings, then the decision shall become the
decision of the Commission and in the absence of fraud
shall be conclusive. (820 ILCS 305/19(b) (2011))

Furthermore, Section 7040.10(b) of the Rules, Order of Arbitration Transcript, reads in pertinent
part:

1) Stenographic reports of proceedings before the Industrial
Commission shall be furnished the parties only upon
written order filed by the Commission.

2) For purposes of perfecting a review, an arbitration
transcript must be ordered within the time fixed by statute.
(50 Ill. Adm.Code §7040.10(b) (2012))

The Commission notes that Petitioner made a good faith effort to obtain a transcript of
proceedings as evidenced by the Petition for Review that was filed in this and the companion
matters., Arbitrator Akemann’s failure in his obligation to make an appropriate record such that
the Commission could understand his basis for the dismissal of this claim and the companion
claims does not negate counsel’s meeting of his obligation by attempting to obtain a transcript of
any proceedings held on July 15, 2011, when the dismissals occurred, pursuant to the Rules and
Act.

It is apparent by its actions that Respondent is neither interested nor willing to provide
documents such that the Commission would have a more clear understanding of the intent of
Arbitrator Akemann and his reasons for dismissal and reasons for his refusal to reinstate said
claims.

Therefore, based upon the record before us and the dearth of information and pleadings,
the Commission is compelled to reverse the actions of Arbitrator Akemann and Reinstate said
claims.
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IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent’s Motion to
Dismiss the Review is denied.

IT IS FURTHER ORDERED BY THE COMMISSION that Petitioner’s Motion to
Reinstate is granted.

Dated: -
Datet 2 - 201 W@Mw

52 Mldhael J. Brefnan
fffd"

A /Mﬁ’

harles J(/Iﬁe\/t’ endt
A

Ruth W, White




STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))

) SS. Affirm with changes D Rate Adjustment Fund (§8(g}))
COUNTY OF ROCK ISLAND ) | D Reverse D Second Injury Fund (§8(e)18)

] PTD/Fatal denied

] Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Michael Ayers,
Petitioner,

Vs, NO. 14 WC 01749

Younkers, Bon-Ton Stores, Inc.,

Respondent 15IWCC0414

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by Respondent and Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident, temporary
disability, medical expenses, and penalties and fees and being advised of the facts and law, affirms and
adopts the Decision of the Arbitrator with additional reasoning, which is attached hereto and made a part
hereof. The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for permanent
disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35
Ill.Dec. 794 (1980).

After review of the record as a whole, the Commission affirms and adopts the Arbitrator’s
finding of accident and provides additional reasoning in support of that determination. The Commission
further clarifies the award of medical expenses and prospective medical care as outlined below.

Petitioner, a loss prevention and safety manager, fell on ice on the sidewalk outside his
employer’s building, Younkers Department Store, on December 20, 2013 and sustained injury to his
right knee. On appeal before the Commission, the Respondent argues that Petitioner failed to prove that
his accident arose out of his employment with Respondent. Arising out of employment refers to the
origin or cause of the accident and presupposes a causal connection between the employment and the
accidental injury. Petitioner must present evidence which supports a reasonable inference that the fall
stemmed from a risk particularly associated with the employment or a neutral risk to which he was
exposed to a greater degree than the general public by reason of his employment. The risk of slipping
on icy pavement during inclement weather is a neutral risk and Petitioner must show that he was
exposed to that hazard to a greater degree than the general public by reason of his employment. First
Cash Fin. Servs. v. Indus. Comm'n_, 367 [Il. App. 3d 102, 304 1Il. Dec. 722. 853 N.E.2d 799 (2006).
Butler Mtg. Co. v. Indus. Com., 85 11L. 2d 213, 52 11l. Dec. 623, 422 N.E.2d 625 (1981).




w0 15IwCC0414

Petitioner was not instructed by the store manager, Ms. Robbins, to exit the store in order to
check on her or any activity in the parking lot. However, Petitioner’s job description included leading
safety efforts in the store and ensuring that the outside walkways were in good condition. Petitioner
testified that while he was not responsible for the safety of customers in the parking lot, he did get calls
regarding suspicious people in the lot, which he would investigate in tandum with alerting mall security
and/or the police. He testified that for a situation such as car doing donuts in the lot, he would
investigate, call mall dispatch to handle the situation, and follow up with his supervisor regarding the
outcome of the situation. Petitioner testified that when he received the call from Ms. Bell on December
20, 2013, regarding the car doing donuts in the parking lot, he immediately called dispatch. The call was
answered by Officer Brown at the police department substation in the mall. Officer Brown told
Petitioner he would look into it, and Petitioner assured Officer Brown that he investigate the situation as
well.

Neither the police nor Ms. Robbins told Petitioner to remain in the store. On the way out to
investigate, Petitioner stopped by Ms. Robbins’ office to tell her about the situation and was advised she
was outside salting the walk. Petitioner was not injured while off the clock or attending to personal
business. He was not carrying anything at the time of the fall. There is no evidence Petitioner was doing
anything other than checking on the safety of Respondent’s employees and the public in the parking lot.
The proximate cause of his fall was the ice that had accumulated in front of his employer’s premises on
the sidewalk used by the general public. Respondent had accepted responsibility for maintaining the area
of the sidewalk where Petitioner fell, as evidenced by the fact that Respondent’s agents were salting the
icy sidewalk at the time of Petitioner’s fall. The Commission finds it was reasonably foreseeable and
incidental to Petitioner’s work duties to step outside to check on the perimeter of the building, the
wellbeing of Respondent’s employees, and the safety situation in the parking lot. The Commission
affirms the Arbitrator’s finding that Petitioner sustained injury on December 20, 2013 that arose out of
and in the course of his employment with Respondent.

Regarding the award of medical expenses, the Arbitrator awarded “all of Petitioner’s medical
bills in amounts as stipulated by the parties...Petitioner is entitled to prospective medical care casually
connected to the injury.” No further order regarding medical expenses was given. The Commission
orders Respondent pay to Petitioner the reasonable and necessary medical expenses contained in
Petitioner’s Exhibits 8-15, as provided in Sections 8(a) and 8.2 of the Act. Regarding prospective
treatment, Petitioner testified that Dr. Boardman has recommended additional treatment for the right leg,
but there are no supporting medical records in evidence. Petitioner only submitted the off work notes of
Dr. Boardman in evidence as Petitioner’s Exhibit 2, the actual records are not in evidence. The FMLA
requests filled out by Dr. Boardman do not list any additional treatment recommendations. There is no
documentation in the record or stipulation by the parties that any medical provider has recommended
further treatment for Petitioner related to the December 20, 2013 accident. Therefore, the Commission
strikes the sentence “Petitioner is entitled to prospective medical care casually connected to the injury”
and vacates the award of prospective medical care.

All else is otherwise affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator
filed on April 29, 2014 is hereby affirmed in part and modified in part with additional reasoning.

IT IS FURTHER ORDERED BY THE COMMISSION that the Arbitrator’s award of medical
expenses is modified. Respondent is to pay Petitioner the reasonable and necessary medical expenses
contained in Petitioner’s Exhibits 8-15 pursuant to Section 8(a) and 8.2 of the Act.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to Petitioner
temporary total disability benefits of $344.35/week for 13-6/7 weeks, commencing December 21, 2013
through March 27, 2014, as provided in Section 8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit for all
amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of expiration of
the time for filing a written request for Summons to the Circuit Court has expired without the filing of
such a written request, or after the time of completion of any judicial proceedings, if such a written
request has been filed.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum

of $4,600.00. The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  jun 2 - 2019

oshua D. Luskin

s (Ll ) Alnts

68

Charles J. De¥riendt

Ruth W. White



ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

AYERS, MICHAEL Case# 14WC001749

Employee/Petitioner

YONKERS; BON-TON STORES INC 151IW CC41l 4.

Employer/Respondent

On 4/29/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.45% shall accrue from the date listed above to the day before the date
of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue.

A copy of this decision is mailed to the following parties:

1367 HOPKINS & HUEBNER PC
M ANNE McATEE

100 E KIMBERLY RD SUITE 704
DAVENPORT, iA 52806

0560 WIEDNER & McAULIFFE LTD
MICHAEL DOERRIS

ONE N FRANKLIN ST SUITE 1900
CHICAGO, IL 60606



LIRS DO ) D Injured Workers’ Benefit Fund (§4(d))

)SS. [ Rate Adjustment Fund (§8(2))
COUNTY OF ROCK ISLAND ) [ second Injury Fund (§8(e)18)

|Z None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
Michael Ayers Case # 14 WC 01749
Employee/Petitioner
V. Consolidated cases: N/A

Eoaie 20 Stotes. nc. 151WCC0414

An Application for Adjustment of Claim was filed in this matter, and a Norice of Hearing was mailed to each
party. The matter was heard by the Honorable McCarthy, Arbitrator of the Commission, in the city of

Bloomington on March 27, 2014. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. El Was Respondent operating under and subject to the Iilinois Workers' Compensation or Occupational
Diseases Act?

. |:| Was there an employee-employer relationship?

O W

. E Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?

I:I Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?
. [Z| What were Petitioner's eamnings?

: I:] What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

=" mommyY

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. ’z] Is Petitioner entitled to any prospective medical care?

L. & What temporary benefits are in dispute?
] TPD [] Maintenance TTD

M. Should penalties or fees be imposed upon Respondent?
N. [Zl Is Respondent due any credit?
0. [_] Other

ICArbDeci9(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site: www.iwec il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford §15/987-7292  Springfield 217/785-7084
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FINDINGS:

On December 20, 2013, the Respondent Younkers was operating under the provisions of
the Act.

On this date, an employee-employer relationship did exist between the Petitioner and
Respondent.

On this date, the Petitioner did sustain injuries that arose out of and in the course of
employment.

Timely notice of this accident was given to the Respondent.
Petitioner’s current condition of ill being is causally related to the accident.

In the year preceding the injury, the Petitioner earned $22,520.44; the average weekly
wage was $516.52,

At the time of the injury, the Petitioner was 33 years of age, married with 1 child under
age 18.

Necessary first aid, medical, surgical and hospital services have nof been provided by the
Respondent.

No benefits have been paid by the Respondent on account of this injury. including
temporary or medical benefits.

ORDER:

Respondent shall pay all of Petitioner’s medical bills in amounts as stipulated by the
parties.

Petitioner is entitled to TTD benefits from 12/21/13 to March 27, 2014, thirteen weeks
and six days at a weekly TTD rate of $344.35 totaling $4,771.66, during which period

Petitioner was totally incapacitated and for which compensation is payable, and
continuing.

Petitioner’s claim for penalties and attorney fees is denied.

Respondent is not due any credit for sick pay benefits which Petitioner earned over the
course of his seven plus years of employment at Younkers.
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In no instance shall this award be a bar to subsequent hearing and determination of an additional
amount of medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days
after receipt of this decision, and perfects a review in accordance with the Act and Rules, then
this decision shall be entered as the decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the
rate set forth on the Notice of Decision of Arbitrator shall accrue from the date listed below to
the day before the date of payment; however, if an employee’s appeal results in either no change
or a decrease in this award, interest shall not accrue.

’:/)Dvl& G _ﬁff_—p__é 25 lo()ﬁ
Signature 4 Arbitrator / Dat

PR
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FINDINGS OF FACT:

Petitioner was employed as a Loss Prevention Supervisor and Safety Specialist at
Younkers department store at South Park Mall in Moline, Illinois for more than 7 years
(testimony of Petitioner). The job description of Loss Prevention Supervisor of Store
includes loss prevention and security, as well as leading the safety efforts in a single
location. (Petitioner’s Ex. 4). Petitioner’s job included shrinkage reduction including
implementation and management of programs to keep shrink and loss to a minimum by
control of shoplifting, internal theft and paperwork errors. (Petitioner’s Ex. 4).
Shrinkage reduction also required Petitioner to build and maintain a strong channel of
communication with store management including Respondent’s two witnesses, Val
Robbins, Store Manager, and Jodie Bell, Supervisor. (Petitioner’s Ex. 4). In addition, as
set forth in the Petitioner’s Job Description, (Petitioner’s Ex. 4), Petitioner was
responsible for conducting Store Compliance Audits and ensuring Exception Reports
were being utilized. (Petitioner’s Ex. 4). The Store Compliance Audit (Petitioner’s Ex. 7
required Petitioner to conduct a Monthly Safety Audit and record the resuits on the
document. The document was not required in the months of November, December and
January; however, Petitioner was still required to perform the safety activities identified
in the audit. (Testimony of Petitioner, Testimony of Val Robbins, Petitioner's Ex. 7).
The Safety Audit required Petitioner, among other things, to review the following:

Entrances/exits

1.1 Is the lighting adequate in the parking lot, exterior dock, and landscaping?
1.2 Are the outside walkways in good condition? (Petitioner’s Ex. 7)

In addition, Petitioner’s Job Description required that he coordinate and assist with internal
investigations related to, but not limited to, policy violations, employee and vendor theft,
robbery, burglary, etc. (Petitioner’s Ex. 4). These activities included requiring Petitioner to walk
the outside perimeter of the Younkers building on a regular basis including the area where he fell
on December 20, 2013. (Testimony of Petitioner).

The Job Description of the Petitioner, Loss Prevention Supervisor-Stores, also required
him to evaluate performance and provide coaching and direction to the loss prevention agents in
the store and lead the safety efforts in a single location. (Petitioner’s Ex. 4). Petitioner’s job not
only included Loss Prevention Supervisor, but also leading the safety efforts in a single location
(Petitioner’s Ex. 4, Testimony of Petitioner).

On December 20, 2013, Petitioner was at work performing his duties as Loss Prevention
Supervisor-Stores and Safety Specialist. In the course of his employment, he received
notification that there was a vehicle doing donuts in the icy parking lot. He immediately notified
mall security. (Testimony of Petitioner; testimony of Val Robbins). He also testified that during

the course of his conversation with mall security he advised them he was also going to
investigate the incident.
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Petitioner and Val Robbins testified that Younkers kept salt in the store for purposes of
salting the sidewalks, and such salting activities were being performed by Ms. Robbins prior to

the incident. (Testimony of Val Robbins and Petitioner). Val Robbins further testified that the
landlord did not keep the walks sufficiently salted. (Testimony of Val Robbins)

Petitioner was aware that Jodie Bell and Val Robbins, the store manager, were outside
placing salt on the sidewalk outside the store at the time he received the report of a vehicle doing
donuts in the parking lot. After approximately two minutes since Petitioner had notified mall
security of the individual doing donuts in the parking lot, and Ms. Bell and Ms. Robbins did not
return to the store following their salting activities on the Younkers sidewalk, Petitioner stepped
outside to check on their safety and also the situation in the lot. (Testimony of Petitioner;
testimony of Val Robbins; testimony of Jodie Bell). As Petitioner exited the building, the store
manager, Val Robbins, told him to “be careful, it’s icy.” (Testimony of Val Robbins). Ms.
Robbins did not direct Petitioner to return to the store nor did she indicate that he should not
come toward her. As Petitioner walked toward his supervisor and store manager, he slipped and

fell on the ice suffering significant injury. (See Pretrial Stipulation, Testimony of Petitioner;
Testimony of Val Robbins).

The employer contacted 911 and an ambulance arrived and took Petitioner to Trinity
Medical Center in Rock Island via EMS. (Testimony of Val Robbins; testimony of Petitioner).
The Respondent’s chosen physician at Trinity Medical Center referred the Petitioner to ORA
where he has been seen by Steven Boardman, MD, an orthopaedic surgeon, who has taken him
off work since the date of injury. (Petitioner’s Ex. 1; 2). Also, Petitioner has undergone physical
therapy. (Petitioner’s Ex. 3). Petitioner continues off work per his doctor and has received no
temporary total disability benefits or medical benefits for his injury.

Petitioner made multiple attempts to obtain required approval for medical care including
an MRI, but Liberty Mutual failed to return his calls or authorize treatment. (Testimony of
Petitioner). On January 3, 2014, Stephanie Volm at Liberty Mutual Group forwarded a letter to
Petitioner’s attomey via e-mail indicating that she had completed her investigation of the
workers’ compensation claim and that she found the claim to be non-compensable as the injuries
“did not arise out of” Petitioner's employment. She indicated that she would be denying his
claim. (Petitioner’'s Ex. 16). At no time, did Ms. Volm indicate that it was Respondent’s
position that the injury did not occur in the course of the Petitioner’s employment; nor did she
ever give any explanation of the basis of her denial of Petitioner’s claim or why she concluded it
did not “arise out of his employment”, or what investigation she had done.

In the Response to the Petition for Immediate Hearing under Section 19(b) of the Act,
filed March 18, 2014 by Respondent, Respondent gives several explanations for the denial.
First, “Respondent is a tenant in the commercial mall. Petitioner slipped and fell on ice in the
common area of the mall owned, maintained and controlled by the landlord that has a sole
responsibility for the maintenance of the property, and in particular, the area of Petitioner’s fall.”
However, Respondent’s Ex. 8 is the lease with the landlord which clearly states that the tenant
(Younkers) is responsible for payment of its pro rata share of CAM charge. (common area of
maintenance) (Respondent’s Ex. 8, pg. 2). It is found that at the time of the incident, Younkers’
store manager, Val Robbins was in the process of placing salt on the area where Petitioner
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slipped. This is contrary to Respondent’s assertion that the mall was solely responsible for the
maintenance of the property and in particular the area of the Petitioner’s fall. (Testimony of Val
Robbins; testimony of Jodie Bell; testimony of Petitioner).

CONCLUSIONS OF LAW

The Respondent contends that the Petitioner’s accident did not arise out of or was in the
course of his employment. In the Respondent’s Response to Petition for Immediate Hearing
under Section 19(b) of the Act, Respondent states that the “Petitioner’s slip and fall on ice was
not a risk distinctly associated with his employment. Instead, the area of the fall was open for
use by the general public and snow and ice are a natural hazard to which the public is equally
exposed.” However, in the present matter, the Petitioner’s presence on the sidewalk where he
fell, was entirely due to his employment. There was no evidence that indicated that Petitioner
was doing anything other than checking on the situation of the vehicle doing donuts in the
parking lot, as well as checking on his supervisor and manager who were placing salt down on
the icy area. Part of Petitioner’s duties required him to be aware of the safety for employees and
customers of Younkers. Petitioner testified at hearing that if he did not have to work on this day,
he would not have come to Younkers and would not likely have left his house due to the
inclement weather and icing. In fact, the testimony also included that the Younkers store was
slow this day due to the poor weather. (Testimony of Val Robbins: testimony of Michael Ayers).
It is found that Petitioner’s employment put him in a place of danger beyond that of the general
public. Petitioner’s presence on the icy walk was entirely due to his employment. Therefore,
Petitioner was placed at a greater degree of risk due to his employment, but for the demands of
Petitioner’s job, he would not have been on the icy sidewalk where the injury occurred.

Considering that Petitioner was expected as part of his work to use this sidewalk for
various reasons including premises checks, door checks, theft checks, safety, etc., the sidewalk is

considered part of the employer premises and therefore this slip and fall leading to Petitioner’s
injury did arise out of his employment.

His accident also occurred in the course of his employment. Respondent asserted that at
the time of the fall, Petitioner was “not acting at the directive of his employer, nor performing an
activity he had common or statutory obligation to perform.” There was no evidence submitted at
the hearing which supports this explanation pled by the Respondent. In fact, Respondent’s store
manager, Val Robbins, specifically testified that she did not advise Petitioner to return to the
store, but rather advised him to be careful due to the ice on the sidewalks. Petitioner was
responsible for the safety and security of the building and was checking on the vehicle doing
donuts in the parking lot as well as the store manager, Val Robbins, and Jodie Bell who had been
outside for a period of time salting the sidewalks. Also, Ms. Bell testified that herself, Ms.
Robbins and the Petitioner had the status of “key holders.” This meant that they had the duty to
respond to any situation at the store. Accordingly, when the Petitioner immediately headed
outside for the purposes stated above, he was acting in the course of his employment.
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The parties stipulated that the Respondent was contesting causation, temporary total
disability and medical on the basis of liability. In light of the Arbitrator’s findings above,
Respondent is liable for payments of those benefits.

In light of the finding above that Petitioner’s injury did arise out of and in the course of

employment by Respondent, Petitioner is entitled to prospective medical care causally connected
to the injury.

Petitioner received earned sick pay from December 21, 2013 through February 21, 2014,
Since this earned sick pay was a benefit which Petitioner earned as a result of his employment at
Younkers, Younkers is not entitled to any credit for these payments.

Finally, Petitioner is not entitled to penalties and attorney fees as requested. The
Respondent asserted good faith defenses to liability particularly with respect to whether the
accident occurred in the course of the Petitioner’s employment.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Julian Alexander,

Petitioner,

Vs, NO: 11 WC 14407

Yellow Roadway Corporation, 1 5 I W C C 0 4 1 5
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the parties herein and notice given to all
parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, permanent disability, Section 8(j) credit, and penalties and attorney’s fees, reverses the
Decision of the Arbitrator and finds that Petitioner failed to establish that he suffered injuries
arising out of and in the course of his employment with Respondent and vacates all awards of
compensation.

So that the record is clear, and there is no mistake as to the intentions or actions of this
Commission, we have considered the record in its entirety. We have reviewed the facts of the
matter, both from a legal and a medical / legal perspective. We have considered all of the
testimony, exhibits, pleadings and arguments submitted by the Petitioner and the Respondent.

One should not and cannot presume that we have failed to review any of the record made
below. Though our view of the record may or may not be different than the Arbitrator’s, it
should not be presumed that we have failed to consider any evidence taken below. Our review of
this material is statutorily mandated and we assert that this has been completed.

With the above in mind, the Commission finds that Petitioner’s testimony regarding the
alleged accident is not credible and is unsupported by the evidence. The Commission notes that
despite having suffered multiple work accidents in the past while working for Respondent and
reporting them immediately after occurring, this time around Petitioner failed to report the
accident until January 28, 2011, nine days after the alleged accident occurred. (T.49) While
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Petitioner met the notice requirement under the Illinois Worker’s Compensation Act (hereinafter
“Act”), Petitioner’s failure to immediately report the alleged accident as he had done in the past
puts Petitioner’s behavior into question. We find Petitioner’s behavior questionable in light of his
extensive knowledge regarding safety requirements, his involvement in training new hires
regarding safety requirements, and his access to safety requirements and reporting procedures.
(T.69-73,RX1,RX3,RX5)

The Commission notes that when Petitioner sought treatment following the alleged work
accident it was not due to low back pain, but due to unrelated chest pain. (PX9) The medical
records show that Petitioner initially reported that chest pain and bilateral leg pain “with no
associated history of trauma, fall, back pain, urinary or bowel symptoms.” (PX9) A progress note
dated January 24, 2011, indicates that Petitioner reported that he “had a fall on the back last
week but was okay afterwards.” (PX9) The Commission notes that the majority of the medical
records from his initial treatment at St. James Hospital deal with Petitioner’s chest pain and fail
to mention any work related injury. (PX9)

As explained by the lllinois Appellate Court in Dillon v. Industrial Commission, 195 1L,
App. 3d 599, 607 (1990):

It is well settled that [HN2] the Commission is the judge of
the credibility of the witnesses. ( Caterpillar Tractor Co. v.
Industrial Comm'n (1983), 97 Ill. 2d 35, 454 N.E.2d 252))
It is the peculiar province of the Commission not only to
determine the credibility of witnesses but also to weigh the
testimony and to determine the weight to be given to the
evidence. ( Berry v. Industrial Comm'n (1984), 99 Iil, 2d
401, 459 N.E.2d 963; Dunker v. Industrial Comm'n (1984),
126 Ill. App. 3d 349, 466 N.E.2d 1255.) Regardless of
whether the Commission hears testimony in addition to that
heard by the arbitrator, it exercises original jurisdiction and
is in no way bound by the arbitrator's findings. ( Berry, 99
1l 2d 401, 459 N.E.2d 963; Dunker, 126 Ill. App. 3d 349,
466 N.E.2d 1255.)

Based on Petitioner’s behavior following the accident and the lack of a history of the
alleged accident in the medical records, the Commission finds that Petitioner lacks credibility
and that his testimony regarding the January 19, 2011 accident is not supported by the record.
As such, the Commission finds that Petitioner failed to establish that he suffered a work related
accident on January 19, 2011 under the Illinois Workers’ Compensation Act. Therefore, the
Commission reverses the Arbitrator’s Decision and vacates all awards of compensation.
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IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed on October 8, 2014, is hereby reversed as stated above and all awards of
compensation vacated.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under Section 19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

The party commencing the proceedings for reviewrin the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  JUN2 - 2015 Wi %

MIB/ell Michael J. Brennan

0-04/06/15

52
Kevin W. Lamborn
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I am in agreement with the Arbitrator that the Petitioner sustained his burden of proof
with regard to the issue of accident. First, the Arbitrator specifically indicated that he observed
the Petitioner’s testimony and found him to be credible.

The Petitioner testified that he did not have any low back pain prior to January 19, 2011.
He slipped and fell that day while working, and testified that he had back pain into his buttocks.
After working one additional day despite having pain, he awoke on January 21, 2011 with
soreness in his back and legs, and he did not go to work. He testified that he began to experience
chest pain on January 22, 2011, so he called his cardiologist, who asked him to go to the
emergency room, which Petitioner did at St. James Hospital.

Petitioner testified he reported back pain along with chest pain. The report from St. James
indicates a clear concern for the Petitioner having chest pain. It is understandable to me that,
until he learned that his problem was not due to his heart, the Petitioner’s focus on that aspect of
his condition, and the possible relationship of his back and leg pain to it, was reasonable. On
January 24, 2011 the Petitioner reported to St. James that he fell on his back the prior week but
was okay afterwards. I see nothing unusual about Petitioner’s initial belief that he had no major
sequelae from the fall, and that he then reported the accident once he realized that this was not
the case.

Further, as noted by the Arbitrator, I believe the Petitioner’s testimony was consistent
with the sequence of events, and corroborated by the medical records.?

/

Thomas J. Tyrrell /7
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NOTICE OF ARBITRATOR DECISION
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Employee/Petitioner 1 5 I W C C @ 4 1 5

YELLOW ROADWAY CORPORATION
Employer/Respondent

On 10/8/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.04% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0B63 ANCEL GLINK

BRITT ISALY

140 S DEARBORN ST 6TH FL
CHICAGO, IL 605603

0766 HENNESSY & ROACH PC
JiM ROACH

140 5 DEARBORN 7TH FL
CHICAGO, IL 60603
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION
Julian Alexander Case # 11 WC 14407

Employee/Petitioner
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Yellow Roadway Corporation
Employer/Respondent

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Milton Black, Arbitrator of the Commission, in the city of
Chicago, on July 21, 2014. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

Was there an employee-employer relationship?
[E Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
D Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
|__—| What were Petitioner's earnings?
|:| What was Petitioner's age at the time of the accident?
|:| What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
[]TPD ] Maintenance TTD
L. What is the nature and extent of the injury?
M. Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. [_] other

SrDmOmMmUOW

7

{CArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-661] _7-'oll-free 866/352-3033  Web site: www.iwee.il gov
Downstate offices: Collinsville 618/346.3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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On January 19, 2011, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $26,936.33; the average weekly wage was $1,122.35.
On the date of accident, Petitioner was 60 years of age, married with no dependent children.

Petitioner /ias received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $51,629.22 under Section 8(j) of the Act.

ORDER

Respondent shall be given a credit of $51,629.22 for medical benefits that have been paid, and Respondent
shall hold petitioner harmless from any claims by any providers of the services for which Respondent is
receiving this credit, as provided in Section 8(j) of the Act.

Respondent shall pay $207,062.92 for medical services, as provided in Section 8(a) of the Act. Respondent is
to hold Petitioner harmless for any claims for reimbursement from any health insurance provider and shall
provide payment information to Petitioner relative to any credit issue. Respondent is to pay any unpaid balances
with regard to said medical expenses directly to Petitioner. Respondent shall pay any unpaid, related medical
expenses according to the fee schedule or the negotiated rate and shall provide documentation with regard to

said fee schedule or negotiated rate calculations to Petitioner. Respondent is to reimburse Petitioner directly for
any out-of-pocket medical payments.

Respondent shall pay Petitioner temporary total disability benefits of $748.24/week for 105 517" weeks,
commencing January 21, 2011 through January 29, 2013, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner the temporary total disability benefits that have accrued from January
19, 2011 through October 8, 2014, and shall pay the remainder of the award, if any, in weekly
payments.

Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 250 weeks, because
the injuries sustained caused the 50% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

Petitioner’s claim for penalties and attorneys fees is denied.
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RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE [f the Commission reviews this award, interest at the rate set forth on the Notf

of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; how ever,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Y7
4(/%- m October 8, 2014

Signature of Arbitrator Date

DCT 8- ZQ'EA-

FACTS

Petitioner testified that on January 19, 2011, he was employed as a truck driver for Respondent.
Petitioner testified that on that date he slipped and fell on ice and snow in the Respondent’s truck yard while
conducting a pre-trip inspection of his truck and trailer. Petitioner testified that he then felt pain in his back and
his butt. (T. 17, 27-28) Petitioner testified that he then drove his trailer to the Respondent’s shop for repairs. (T.
29) Petitioner testified that after getting back his repaired trailer, he performed his work duties. Petitioner
testified regarding his performance log. (PX2) (T. 30-32) Petitioner testified that at the end of his day on
January 19, 2011 he had a little pain and was sore. (T. 32) Petitioner testified that he worked the following day,
January 20, 2011. (T. 33) Petitioner testified that on January 21, 2011, he did not go to work because when he
woke up he was not feeling his best and had soreness in both legs and pain in his back. (T. 33-34)

Petitioner testified that prior to January 19, 2011, he had never had pain in his low back, that he had
never seen a physician for any low back problems, and that he had never seen any physician for pain in his thigh
prior to January 19, 2011. (T. 32)

Petitioner testified that on January 22, 2011 he went to the St. James Hospital emergency room.
Petitioner testified that he had chest pains becoming progressively worse and that after talking with his
cardiologist he was told to go straight to the emergency room. Petitioner testified that he told the doctors he had

fallen. (T. 40-41) The St. James Hospital January 25, 2011consultation record includes a history that Petitioner
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had complaints of bilateral lower extremity pain with symptoms beginning approximately 6 days earlier when
he fell backwards. (PX9, p.148)

Petitioner testified that he had not sought medical care sooner because he thought he could walk it off as
he had done with other falls. Petitioner testified that underwent diagnostic testing, was discharged from St.
James Hospital on January 26, 2011, and saw Dr. Srdjan Mirkovic at Northwestem Orthopedic Institute on
January 27, 2011. (T. 43-44)

On January 31, 2011, Dr. Mirkovic performed an L3-L4 laminectomy, an L5 hemilaminectomy and an
L4-L5 left partial diskectomy at Northwestern Memorial Hospital. (PX10, p. 124-125) Petitioner testified that
Dr. Mirkovic sent him for a functional capacity evaluation, performed on December 3, 2012 and included in the
Petitioner’s Exhibits as PX 12. Petitioner testified that Dr. Mirkovic told him to limit his activities. (T. 51-53)
Petitioner testified that he continued his medical treatment with Dr. Mirkovic through January 29, 2013. (T. 46)
On January 3, 2013, Dr. Mirkovic charted that Petitioner could return to work at the light physical demand level
(RX18, p.2).

Petitioner testified that he has been unable to work for Respondent since January 21, 2011. However, he
has served during this period as a Trustee for the Village of Richton Park. (T. 66-67) Petitioner testified that he
continues to be employed for the Respondent, that his employment has never been terminated, and that he has
never quit the job. Petitioner has requested accommodations for his work restrictions but this request was denied
by Respondent. (T. 59-61)

Petitioner testified that he has ongoing back symptoms that have restricted his activities. Petitioner
testifies that the surgery alleviated some, but not all, pain (T. 56) Petitioner testified that he takes prescribed
pain medications. (T. 58)

Petitioner met with Lisa Helma, a vocational counselor at Vocamotive (T. 61) She testified at an
evidence deposition. She opined that Pctitioncr is not a candidatc for vocational rchabilitation at this time. (PX
13, p. 25)
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This is the core issue.

Respondent contends Petitioner, an experienced truck driver, knew the rules regarding accident
reporting, yet he waited several days to do so. Respondent points out that Petitioner first went o the emergency
room for chest pain. Respondent contends that Petitioner’s claim of accident should not be believed.

The Arbitrator closely observed Petitioner’s testimony. The Arbitrator finds that Petitioner
unsuccessfully attempted to work through the injury. The Arbitrator finds Petitioner to be credible. Petitioner’s

testimony is consistent with the sequence of events. Petitioner’s testimony is corroborated by the medical
q y

records.

Based upon the foregoing, the Arbitrator finds that Petitioner sustained an accident that arose out of and

in the course of employment.

CAUSATION

Respondent’s dispute on this issue is based on the premise of no accident, which has been resolved in

Petitioner’s favor.

Therefore, the Arbitrator finds that Petitioner’s current condition of ill being is causally related to the

accident.

MEDICAL
Respondent’s dispute on this issue is premised on the defense that no accident has occurred, which has

been resolved in Petitioner’s favor.

Therefore, the claimed medical expenses are awarded.
TEMPORARY TOTAL DISABILITY

Since the Petitioner suffered a compensable injury on J anuary 19, 2011, the Arbitrator finds that the

Petitioner is entitled to temporary total disability benefits from J anuary 21, 2011, which was the first day he
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missed work, through January 29, 2013, which was last date he received medical treatment from his surgeon,

Dr. Mirkovic.

The Arbitrator finds that January 29, 2013 is the date that Petitioner’s medical condition plateaued.

NATURE AND EXTENT

Petitioner’s proposed decision requests a disability for the loss of the person as a whole.

The Arbitrator finds that the evidence in this case establishes that Petitioner has lost his profession as a

truck driver.

Therefore, the Arbitrator finds that Petitioner has sustained a 50% loss of the person as a whole.

PENALTIES AND ATTORNEYS FEES

The Arbitrator does not agree with Respondent’s dispute regarding accident, but finds that Respondent

has not been unreasonable and its position.

Therefore, Petitioner’s claim for penalties and attorneys fees is denied.
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DAVID J. FISCHER,

Petitioner,

VS. NO: 11 WC 5381

VILLAGE OF MCCOOK POLICE DEPARTMENT,
Respondent,
DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by both the Respondent and
Petitioner herein and notice given to all parties, the Commission, afier considering the issues of
accident, notice, causation, temporary total disability benefits, penalties and fees, collateral
estoppel, and medical expenses both current and prospective, and being advised of the facts and
law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof. The Commission
further remands this case to the Arbitrator for further proceedings for a determination of a further
amount of temporary total compensation or of compensation for permanent disability, if any,
pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794
(1980).

The Arbitrator found that Petitioner proved a work related accident on February 7, 2011
and provided proper notice. She awarded him 181&2/7 weeks of temporary total disability
benefits through the date of arbitration, $4,634.49 in medical expenses, and ordered Respondent
to authorize and pay for prospective medical treatment prescribed by Dr. Chudik as well as
associated rehabilitative care. The Arbitrator also denied Petitioner’s request for penalties and
fees. The Commission concurs with the Decision of the Arbitrator regarding accident, notice,
temporary total disability benefits, and the award of medical expenses both current and
prospective and affirms those aspects of the decision.
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The record demonstrates that on February 7, 2011, Petitioner was injured while he was
getting out of his police vehicle after slipping on a wet floor where he was getting the vehicle
serviced at a facility run by Respondent village. After treatment at an emergency department, he
sought treatment from an orthopedic surgeon, Dr. Smith, who had performed surgery on his left
knee 16 years earlier. Dr. Smith recommended arthroscopic meniscal repair surgery to his left
knee. Dr. Smith performed a meniscectomy on March 1, 2011.

Petitioner continued to experience pain in his knee. On August 12, 2011, Dr. Smith
ordered a repeat MRI which showed chronic degenerative trizonal intrameniscal 3 cm tear in the
body of the posterior horn of the medical meniscus and evidence of an associated tiny
parameniscal cyst in the subcapular region, focal grade 4 posterior MFC chondromalacia and
grade 2-3 chondromalacia in the medial aspect of the patellofemoral compartment, and
prominent patellar hypertrophic tendinopathy with no tear. Petitioner and Dr. Smith decided that
a repeat arthroscopy be performed.

On September 19, 2011, Respondent sent Petitioner to Dr. Tonino for a medical
examination pursuant to Section 12 of the Act. He concurred with the surgery recommended by
Dr. Smith. On October 20, 2011, Dr. Smith performed left knee medial meniscectomny and
chrondroplasty shaving, of the medial, lateral, and patellofemoral. On January 16, 2012, Dr.
Smith noted that while Petitioner was in physical therapy he reported “a setback to his left knee
about a week™ ago. Dr. Smith continued physical therapy, kept Petitioner off work, and wanted
workers’ compensation authorization for a Supartz and Viscosupplementation.

On February 13, 2012, at Respondent’s direction Dr. Tonino performed a second Section
12 examination of Petitioner. He noted that since his previous examination, Petitioner
“underwent a partial medial meniscectomy with radiofrequency treatment of his meniscus tear
chondromalacia of the medial femoral condyle, although no specific grade was mentioned in the
operative report; and, chondromalacia of the patella grade 2 to 3.” He noted that the operative
photographs showed significant chondromalacia of the left knee. Petitioner was doing well until
January of 2012 when he had a setback with no associated trauma and developed persistent pain
and swelling. Dr. Tonino diagnosed possible internal derangement of the left knee, with possible
meniscus teat, or loose body. He did not believe viscosupplementation was indicated because of
the lack of degenerative changes. He wanted an MRI before opining about additional treatment.

Petitioner testified that he was accompanied by a representative of Respondent’s
workers’ compensation insurer during Dr. Tonino’s second examination. The representative told
Petitioner that she could ensure approval of the recommended MRI if he agreed to choose to be
treated by Dr. Tonino instead of Dr. Smith. Petitioner agreed. Petitioner’s testimony was
unrebutted. His condition did not significantly improve despite Dr. Tonino’s conservative
treatment. Dr. Tonino concluded that there was no recourse other than surgery and on April 17,
2012 he performed arthroscopic partial medial meniscectomy, and debridement of arthrofibrosis

of the patellofemoral compartment for left meniscus tear and arthrofibrosis.
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Dr. Tonino ordered a Functional Capacity Evaluation, which was performed on October
22, 2012. Petitioner was found to provide maximum effort and the evaluation was considered
valid. The therapist noted that Petitioner frequently verbally expressed pain complaints but they
were not inappropriate pain responses. He generally reported 2-6/10 pain. Petitioner was rated
at light-medium/medium physical demand level. The occupation of police officer was rated as
medium. However, Petitioner had difficulty with certain essential elements of his job activities
such as kneeling and crawling, so full duty return to work was not recommended.

On October 29, 2012, Petitioner returned to Dr. Tonino and reported but it was too early
to tell if the pain was better. Dr, Tonino administered a Synvisc injection with little effect. Dr.
Tonino declared Petitioner at maximum medical improvement, released him to work with the
restrictions identified in the valid Functional Capacity Evaluation, and released him from care
prn. Petitioner testified that at that time he complained to Dr. Tonino that he was still in pain and

Dr. Tonino told him there was nothing more he could do for him and he would have to live with
it.

In his deposition, Dr. Tonino testified when he last saw Petitioner he still had some pain
and popping. Therefore, he administered a Synvisc injection in case there was still some
chondromalacia in the knee. Synvisc is an artificial lubricant to dissipate pain and obviate or at
least delay the need for a knee replacement. He considered Petitioner at maximum medical
improvement at that time and released him with the restrictions identified in the Functional
Capacity Evaluation. Petitioner’s continuing symptoms could be caused by the scarring, but it
was more likely that he still had some chondromalacia. He did not recommend additional
treatment because he did not think it would help him. He did not think a knee replacement was
indicated at that time. While the fact that Petitioner had five previous arthroscopies was
significant, Dr. Tonino would not say that it heightened the risk of complications for an
additional surgery. However, he may be more reluctant to perform additional surgery because he
had not gotten better with the previous surgeries.

Less than a month after being released from treatment by Dr. Tonino, Petitioner sought
treatment at Hinsdale Orthopedics. After it was determined that he was not currently a candidate
for knee replacement, he came under the care of Dr. Chudik. He ordered a repeat MRI which
was taken on July 15, 2012, The MRI showed a 5mm full thickness chondral defect of the
medial femoral condyle articular surface without underlying osseous reaction, intrameniscal
degeneration of the medial meniscus with evidence of prior partial meniscectomy but no
recurrent displaced tears, mild chondral softening of the lateral patellar facet articular surface
without chondral defect of osseous reaction, and moderate joint effusion. On July 19, 2013, Dr.
Chudik recommended a left knee abrasion plasty of the femoral condyle. He kept Petitioner off
work. On October 16, 2013, Petitioner returned to Dr. Chudik. Dr. Chudik’s recommendation
for arthroscopic surgery remained the same and noted that delay could be detrimental and lead to
permanency. He noted that Respondent’s pension board sent him to three orthopedic surgeons,
two of whom recommended surgery.



11 WC 5381 151%@0@416

Page 4

At arbitration, Petitioner testified he applied for a disability pension before Respondent’s
pension board. The board found that his disability was not sustained in the line of his duty as a
policeman. He did not appeal that decision. Respondent submitted into evidence the entire
proceedings before the pension board and argued the board’s decision was dispositive of the
issue that Petitioner’s accident did not occur in course of or arising out of his employment citing
McCulla v. Industrial Commission, 232 1ll. App. 3d 517 (1* Dist. Ind. Com. 1992). The
Arbitrator rejected Respondent’s argument and Respondent preserved the issue on review.

In McCulla, the Appellate Court held that a decision of a pension board finding that a
knee condition was not causally related to the claimant’s activities as a firefighter precluded the
claimant’s litigating that issue before the Commission. In McCulla there was no acute accident
or apparent acute injury. However, in Demski v. Mundelein Police Pension Board, 358 Ill. App.
3d 499 (2rd Dist. 2005) the Appellate Court held that the Decision of the Workers’
Compensation Commission that an accident occurred in the course and arose out of his
employment as a policeman did not preclude litigation of the issue of whether the accident arose
in the line of his duty as a policeman by the pension board. It found that the issues of whether an
injury occurred in the line of duty as a policeman and whether an injury occurred in the course of
and arising out of his employment as a policeman, were “substantially different.” 358 Iil. App.
3d 499, 504. Therefore, the Demski court found that collateral estoppel did not apply.
Accordingly, we concur with the Decision of the Arbitrator that the doctrine of collateral
estoppel on the issue of whether there was a compensable accident does not apply in this claim.

Respondent refused to pay all medical expenses incurred after Dr. Tonino found
Petitioner at maximum medical improvement and released him from care. The Commission
finds that Respondent’s refusal to authorize treatment after Dr. Tonino’s release to be
unreasonable. It was clear that Petitioner still had significant pathology after that release as
evidenced by the MRI in 2013. Even Dr. Tonino acknowledged in his testimony that Petitioner
had residual symptoms when he released him and that he administered a Synvisc injection
because of his suspicion that Petitioner suffered from continuing chondromalacia. The
Commission is also somewhat troubled with the actions of Respondent’s insurer in its arguable
coercion in convincing Petitioner to treat with their recommended doctor over his obvious choice

by suggesting that treatment would be approved more quickly if Petitioner treated with Dr.
Tonino.

The records of the Commission show that Petitioner filed a Petition for Penalties and
Fees on July 30, 2013. We consider that the date on which Petitioner made a written demand for
payment of medical expenses thereby evoking Section 19(1). The time period for assessing
penalties under Section 19(1) begins 14 days after the written demand or in this case August 13,
2013. Respondent had not paid the medical expenses at the time of arbitration on July 29, 2014.
The Commission calculates that period between August 13, 2013 and July 29, 2014 spans a total
of 351 days. At a penalty rate of $30.00 a day, the total penalty would amount o $10,530.00,
which is over the statutory maximum penalty of $10,000.00. Therefore, the Commission
assesses penalties in the amount of $10,000.00 pursuant to Section 19(1) of the Act.
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Finally, the Commission notes that as cited above the Arbitrator awarded temporary total
disability benefits through the date of arbitration, at which time he was stili kept off work by Dr.
Chudik. However, in section “L” of the Decision of the Arbitrator, the Arbitrator wrote that
Respondent had not presented evidence of what temporary total disability payments it had made.
“Therefore, this issue is held in abeyance until a further hearing date.” The Commission is not
certain what that statement is supposed to mean. The decision was issued pursuant to Section
19(b). Once liability has been finally established after review by the Commission or judicial
appeal the case is necessarily remanded for a determination of any additional temporary total
disability and possible permanent partial disability. In this case, the Arbitrator awarded
temporary total disability benefits through the date of arbitration. Therefore, the Arbitrator in no
way held the issue in abeyance. In the interests of clarity and eliminating superfluous verbiage
the Commission strikes the sentence quoted above from the Decision of the Arbitrator.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $925.89 per week for a period of 181&2/7 weeks, that being the period
of temporary total incapacity for work as provided in §8(b) of the Act, this award in no instance
shall be a bar to a further hearing and determination of a further amount of temporary total
compensation or of compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay to
Petitioner the sum of $4,634.49 for medical expenses under §8(a) of the Act subject to the
applicable medical fee schedule provided in §8.2.

IT IS FURTHER ORDERED BY THE COMMMISSION that Respondent shall
authorize and pay for any reasonable and necessary prospective treatment prescribed by Dr.

Chudik and any reasonable and necessary rehabilitative care as needed, as provided in §8(a) of
the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall pay
Petitioner the sum of $10,000.00 in penalties as provided in §19(1) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

DATED: JyN3- 2015 w W, Lkl
Charles J. DeVriendt
RWW/dw %

0-5/19/15
46 Michael J 4 Brennat 7
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A ' NOTICE OF 19(b) DECISION OF ARBITRATOR
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FISCHER, DAVID J Case# 11WC005381
Employee/Petitioner

VILLAGE OF McCOOK POLICE DEPT
Employer/Respondent

On 9/18/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.04% shall accrue from the date listed above to the day before the date

of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue.

A copy of this decision is mailed to the following parties:

0140 CORTI ALEKSY & CASTANEDA
RICHARD E ALEKSY

180 N LASALLE ST SUITE 2910
CHICAGO, IL 60601

2461 NYHAN BAMBRICK KINZIE & LOWRY PC
DEIDRE A CHRISTENSON

20 N CLARK ST SUITE 1000

CHICAGO, I 60602
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STATE OF ILLINOIS ) [ 1njured Workers’ Benefit Fund (§4())
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) [ Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
David J. Fischer Case # 11 WC 05381
Employee/Petitioner
v. Consolidated cases:
Village of McCook Police Dept.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Lynette Thompson-Smith, Arbitrator of the Commission, in

the city of Chicago, on July 29, 2014. After reviewing all of the evidence presented, the Arbitrator hereby
makes findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
|:| What was the date of the accident?

Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?
|:| What were Petitioner's eamings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

" T om@Doyuow

% Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
] TPD [ ] Maintenance TTD
M. Should penalties or fees be imposed upon Respondent?

N. Is Respondent due any credit?
0. |Z| Does the doctrine of collateral estoppel apply in this case?

7

TCArbDecl b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/332-3033  Web site: www.iwee il gov
Downsiate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, 2/7/2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $72,172.36; the average weekly wage was $1,387.93.

On the date of accident, Petitioner was 45 years of age, married with 0 dependent children.

Respondent Aas not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit for any payments made to Petitioner for TTD, $0 for TPD, $0 for
maintenance, and for other benefits paid to Petitioner, for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $925.89/week for 181 2/7 weeks, commencing
February 7, 2011 through July 29, 2014, as provided in Section 8(b) of the Act. Respondent shall be given a credit for
temporary total disability and any other benefits previously paid to Petitioner.

Respondent shall pay Petitioner temporary total disability benefits of $925.89/ week beginning July 30, 2014, pursuant to
Section 8(b) of the Act.

Respondent shall pay Petitioner for reasonable and necessary medical services of $4,634.49, as provided in Section 8(a)
of the Act.

Penalties and attorney’s fees are not awarded as provided in Sections 16, 19(k); and 19(1) of the Act.

Respondent shall authorize and provide payment for reasonable and necessary prospective medical care as prescribed by
Dr. Steven Chudik and any reasonable and necessary rehabilitative care needed, as provided in Section 8(a) of the Act.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS: Unless a party files a Petition for Review within 30 days after receipt of this decision,

and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.

STATEMENT OF INTEREST RATE: If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employce's appeal results in either no change or a decrease in this award, interest shall not accrue.
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FINDINGS OF FACT

The disputed issues in this matter are: 1) accident; 2) notice; 3) causal connection; 4) medical bills; 5)
temporary total disability payments; 6) penalties; 7) attorney’s fees; 8) prospective medical treatment
and 9) whether the doctrine of collateral estoppel should be applied in this matter. See, AX1.

Petitioner testified that he underwent the initial surgery to his left knee in May 1991, after being
struck by a car. He testified that Dr. Smith performed that surgery and that he filed a workers’
compensation case for that date of accident. Petitioner further testified that he experienced another
injury to his left knee on October 5, 1994, and he underwent a second left knee surgery on November

29, 1994. Petitioner testified that that surgery was also performed by Dr. Smith and that his knee had
been fine until the subject accident. Tr. pgs. 59-60.

Officer David J. Fischer (“Petitioner”) testified he was hired as a police officer for the Village of
McCook (“Respondent”) on September 11, 2000. Petitioner testified he was injured on February 7,
2011, while working for the Village of McCook Police Department. Petitioner performed a physical
agility test and physical examination prior to being hired by the respondent. He testified that in the
course of his activities as a sworn police officer, he investigated calls and accidents; and conducted
search and seizure, traffic stops. Petitioner testified that the respondent provided him with a squad
car, in order to carry out his duties. He testified that if the car needed maintenance, he would be
assigned a different car. He testified further that he did not ride with a partner, but other officers
would be assigned to the same car. Petitioner testified that every day he took the car to the
Department of Public Works for the village, to have it serviced and washed. Petitioner testified that
his shift in February 2011 began at 6:50 a.m. and normally ended at 3:00 p.-m. and that he was
responsible for the entire village, as his designated patrol territory. Tr. pgs. 11-15.

Petitioner testified that on February 7, 2011, the roll call was held at the beginning of his shift, after
which he obtained his vehicle. Petitioner testified that the vehicles are one-manned cars, that he
inspected his vehicle and started his shift. At approximately 10:30 a.m., he took his vehicle to the
Village of McCook Department of Public Works, placed it in park, opened the door, stepped out,
slipped and fell. Petitioner testified that Armor All, along with soap and water, was on the floor.
Petitioner testified that he gave notice of this accident to Sergeant Mark Elsalger. The Arbitrator
notes that his testimony was credible and unrebutted. Tr. pgs. 16-19.

Petitioner testified that he was immediately taken to LaGrange Memorial Hospital, by ambulance and
that he believed that Sgt. Elsalger completed an incident report. Records from LaGrange Memorial
Hospital note that the petitioner was an emergency patient, the accident was “employment related”
and the time of admittance was 11:05. Under “History of present Illness”, it is noted that “the patient
presents with Left knee pain after (sic) fell on slick surface at work today.” It is also noted that “the
onset was just prior to arrival and 9 hours ago. The location where the incident occurred was at
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home”. The doctor noted “very minor right elbow pain”, as well. Petitioner testified that he did not
provide a history that the incident happened at home. Petitioner was diagnosed as having a right
elbow contusion and left knee sprain. Tr. pgs. 20 & 63, PX1, pgs.3-4.

Petitioner testified that doctors at LaGrange Memorial Hospital advised him to stay off work and that
he was not advised to follow-up with a specific doctor. The Arbitrator notes that the medical records
indicate that he was to return for a follow-up on February 8, 2011, with Dr. Edward Marcoski.
Petitioner further testified that on February 9, 2011, he sought treatment with Dr. David Smith and
that following that visit, Dr. Smith recommended an MRI. Following the MRI, Dr. Smith

recommended surgery. Petitioner underwent that surgery on March 1, 2011, performed by Dr. Smith,
at Ingalls M=moriz! Hospital. Tr. pgs. 21, 22. PX1, pg. 10.

Petitioner t -tifie¢ that he continued to see Dr. Smith, who recommended physical therapy and
continued i “off work” status as of March 2, 2011. Petitioner testified that Dr. Smith continued to
recommend ost-surgical physical therapy at Ridge Orthopedic and Rehabilitation Specialists and

that he contined to see Dr. Smith for follow-up care. Dr. Smith provided him with medication and
continued his “off work” status. Tr. pgs. 23, 24.

Petitioner testified that on May 5, 2011, Dr. Smith recommended a cortisone injection to his knee, as

there had been no improvement. He underwent that injection and continued with physical therapy
through July 2011.

Petitioner testified that he saw Dr. Pietro Tonino on September 19, 2011, pursuant to Section 12 of the
Act. Following his initial examination with Dr. Tonino, he testified that he continued to treat at Ridge
Orthopedic and Rehabilitation Specialists. Petitioner testified that Dr. Smith recommended
additional surgery, which he underwent on October 28, 2011, at Ingalls Memorial Hospital. He
continued to follow-up with Dr. Smith after surgery and participated in for physical therapy. Tr. pgs.
24-32.

Petitioner returned to see Dr. Tonino on February 13, 2012, pursuant to Section 12 of the Act and
testified that Dr. Tonino made recommendations for an MRI and additional treatment. Petitioner
further testified that he had a conversation with nurse Patti Schultz about obtaining an authorization
for surgery. Petitioner testified that nurse Schultz initiated the conversation and she indicated that
surgery would be approved, without delay, if Petitioner switched from Dr. Smith to Dr. Tonino.
Petitioner further testified that he did not know if his surgery would be approved if he did not select
Dr. Tonino. Petitioner testified that he did not “willy-nilly” abandon Smith and go with Tonino; that

he did not want to wait for treatment and the nurse said she could get it approved immediately, if he
utilized Dr. Tonino’s services. Tr. pgs. 29-34.
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Petitioner testified he had an MRI on February 21, 2012 and that nurse case manager Patti Schultz
was present during all of his appointments with Dr. Tonino except one. Petitioner testified that on the

date that he initially saw Dr. Tonino for treatment, Dr. Tonino provided Petitioner an injection into
his knee.

Dr. Tonino performed surgery on April 17, 2012. Petitioner testified that following surgical
intervention, Dr. Tonino recommended physical therapy at ATI, which Petitioner underwent.

Petitioner testified that he continued under the care of Dr. Tonino and that his knee condition
progressively worsened. Tr. pgs. 35-42.

Petitioner testified that on August 27, 2012, he discussed a future knee replacement. Petitioner
underwent a functional capacity evaluation (“FCE”) at Industrial Rehab Allies on October 22, 2012,
Petitioner testified that he did not recall if Dr. Tonino recommended any additional course of
treatment but that he informed Dr. Tonino of the pain and difficulties he was experiencing on October

29, 2012. Petitioner testified that Dr. Tonino advised him that he could not “do any more or
something to that effect”.

Deposition of Dr. Pietro M. Tonino dated April 28, 2014

Dr. Tonino testified that he performed a partial medial meniscetomy on Petitioner's left knee on April
17, 2012. He testified that at that time, Petitioner also exhibited arthrofibrosis and some scar tissue,
from the prior surgery, which he removed. Dr. Tonino testified that following his surgical procedure,
he recommended postoperative physical therapy and that he evaluated Petitioner in July, August and
September of 2012. Dr. Tonino testified that Petitioner completed a valid FCE on October 22, 2012
that placed Petitioner in the light-medium to medium duty category. RX3, pgs. 12-18.

Dr. Tonino further testified that he evaluated Petitioner for a final appointment on October 29, 2012.
Petitioner had full extension of his knee with some popping. He testified that he performed an
injection of Synvisc on that date, due to chondromalacia in his knee joint that he believed Petitioner to
be at MMI. According to Dr. Tonino, further care would not improve the petitioner’s condition.

Dr. Tonino further testified that he released Petitioner from care with the restrictions noted in the
FCE. Dr. Tonino did not recommend additional surgery for Petitioner because he did not believe that
additional surgery would help. Dr. Tonino did not believe a knee replacement was appropriate

treatment for Petitioner at the time he released him from care on October 29, 2012. RX3, pgs. 18-21;
Tr. pg. 44; PX6.

Petitioner testified that the respondent did not accommodate his restrictions consistent with his FCE,
and that he has not returned to work anywhere and that the respondent has not offered vocational
rehabilitation.  Petitioner testified that no physician referred him to Hinsdale Orthopedics
(“Hinsdale”); that he contacted his attorney who directed him to Hinsdale. Petitioner testified that he
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first presented to Dr. Justin LaReau on November 27, 2012, at the suggestion of his attorney. Tr. pgs.
42-483 77'783 94.

Petitioner testified that he presented to Dr. Justin LaReau at Hinsdale on November 27, 2012,
January 31, 2013, and June 2013. His initial appointment, on November 27, 2012, states a history of
“present illness as Petitioner having had several surgeries on his left knee with the most recent taking
place in April of this year”. Petitioner’s history also notes, “since surgery, he has developed a lot of
clicking, grinding and popping in the knee.” Petitioner further testified that after a couple of visits

with Dr. LaReau, Dr. LaReau determined that he needed intervention by Dr. Chudik, as opposed to a
total knee replacement. PXo.

The Deposition of Dr. Steven Chudik dated June 16, 2014

Dr. Chudik testified that he believed Petitioner was referred to him from Dr. LaReau because Dr.
LaReau did not believe that Petitioner was a candidate for a knee replacement; and that he might
benefit from an arthroscopic procedure. Dr. Chudik testified that he also did not believe that
Petitioner was a candidate for a knee replacement due to his age and that his knee looked “pretty
good” other than the meniscus and a hole in the cartilage on the femur. Dr. Chudik testified that he
recommended a left knee arthroscopy with an abrasionplasty of the medial femoral condyle. He
testified that the proposed surgery would address a chondral defect of the medial femoral condyle.

Dr. Chudik further testified that he did not review the operative photographs of Dr. Tonino’s April 17,
2012, surgical procedure. Dr. Chudik was aware that Petitioner had undergone five previous surgeries
to his left knee and he testified that while he did not believe that Petitioner’s symptoms were due to

scar tissue, additional surgery would cause scar tissue; and that there is some permanence related to
the development of scar tissue. PX11, pgs .13-43.

Petitioner testified that Dr. Chudik has authorized him to take off work and that he last saw Dr.
Chudik on October 16, 2013; when Dr. Chudik continued to recommend surgery. Tr. Pgs. 45, 46.

Petitioner testified that he moves his leg up and down to alleviate the stiffness from his knee caused
by sleeping; and then goes about his daily chores. He testified that walking on stairs and unlevel
surfaces is painful; and his knee swells. He no longer rides a bike because of the pain and that he
cannot kneel on his left knee. It locks up and gives out. Petitioner hears clicking, popping and

grinding when he takes steps and that he wants the surgery so that he can return to gainful
employment.

Petitioner testified that the respondent required him to see doctors other than Tonino and that they
discussed treatment recommendations with him. He Lleslified that those (realment recommendations
have not been acted upon. Petitioner testified that he has not injured his left knee since February 7,
2011 and that Dr. Smith’s surgeries did not fix his knee. Tr. pgs. 51-53; 73.

6
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Upon cross-examination, Petitioner testified that he filed a claim for a line of duty disability pension
with the Village of McCook, on or about March 7, 2013. He testified that the claim related to the
subject accident date of February 7, 2011. He testified at the hearing before the Board of Trustees of
the Pension Fund of the Village of McCook on February 18, 2014 and was represented by counsel. He
further testified that his attorney presented evidence in support of his application. Petitioner further
testified that he received an unfavorable decision on the issue of duty disability and an order was

entered, granting a non-active duty disability pension. In an offer of proof, Petitioner testified that he
did not appeal the non-duty disability finding. Tr. pgs. 78-83.

Finally, Petitioner testified that he believes that he received TTD benefits from February 7, 2011 until

July 4, 2013; and that he was paid TTD from September 16, 2013 to June 16, 2014, to the best of his
knowledge. Tr. pg. 84.

CONCLUSIONS OF LAW

C. Did an accident occur that arose out of and in the course of Petitioner’s
employment by Respondent?

The Illinois Supreme Court has held that a claimant’s testimony standing alone may be accepted for
the purposes of determining whether an accident occurred. However, that testimony must be proved
credible. Caterpillar Tractor vs. Industrial Commission, 83 Ill.2d 213, 413 N.E.2d 740 (1980). In
addition, a claimant’s testimony must be considered with all the facts and circumstances that might
not justify an award. Neal vs. Industrial Commission, 141 I1L.App.3d 289, 490 N.E.2d 124 (1986).
Uncorroborated testimony will support an award for benefits only if consideration of all facts and
circumstances support the decision. See generally, Gallentine v. Industrial Cornmission, 147 lll.Dec
353, 559 N.E.2d 526, 201 Ill. App.3d 880 (2nd Dist. 1990), see also Seiber v Industrial Commission,
82 Ill.2d 87, 411 N.E.2d 249 (1980), Caterpillar v Industrial Commission, 73 Ill.2d 311, 383 N.E.ad
220 (1978). It is the function of the Commission to judge the credibility of the witnesses and to
resolve conflicts in the medical evidence, and assign weight to the witness’ testimony. O’Dette v.
Industrial Commission, 79 Ill.2d 249, 253, 403 N.E.2d 221, 223 (1980); Hosteny v Workers'
Compensation Commission, 397 IlL.App. 3d 665, 674 (2009).

It is axiomatic that the injured worker must prove by a preponderance of the weight of the evidence
that her accident arose out of and in the course of her employment. The “arising out of” component
speaks to risk and the needed association of an employment risk to the resultant injury. “For an
injury to ‘arise out of the employment, its origin must be in some risk connected with, or incidental
to, the employment so as to create a causal connection between the employment and the accidental
injury [citations omitted].” Caterpillar Tractor Company v. Industrial Commission, 129 Ill. 2d 52,
58; 549 N.E.2d 665 (1989). This is true whether an injured worker is claiming injury due to a single
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identifiable trauma or due to a more insidious repetitive trauma. Peoria County Bellwood Nursing
Home v. The Industrial Commission, 115 Ill. 2d 524; 505 N.E.2d 1026 (1987). In short, the
petitioner’s employment must be a causative factor.

First, Petitioner claims to be a traveling employee because he uses the work vehicle issued to him by
the Respondent, to travel the territory of the village on patrol. The Arbitrator finds that his job does

not fit the definition of a traveling employee as defined in the Act; and concludes that he is not a
traveling employee.

Petitioner testified that at approximately 10:30 a.m. he took his vehicle to the Village of McCook
Department of Public Works, placed it in park, opened the door, stepped out and slipped and fell.
Petitioner testified that Armor All, along with scap and water, was on the floor. This testimony was
credible and not rebutted. The Arbitrator concludes that the Petitioner has proven, by a

preponderance of the evidence, that an accident occurred that arose out of and in the course of his
employment with Respondent.

D. Was timely notice of the accident given to Respondent?

Petitioner testified that he gave notice of this accident to Sergeant Mark Elsalger. Petitioner testified
that he was immediately taken to LaGrange Memorial Hospital, by ambulance and that he believed
that Sgt. Elsalger completed an incident report. This testimony was credible and unrebutted. The
Arbitrator concludes that the Respondent received timely notice of the accident.

F. Is Petitioner’s current condition of ill-being causally related to the injury?

It is within the province of the Commission to determine the factual issues, to decide the weight to be
given to the evidence and the reasonable inferences to be drawn there from; and to assess the
credibility of witnesses. See, Marathon Oil Co. v. Industrial Comm'n, 203 Ill. App. 3d 809, 815-16
(1990). And it is the province of the Commission to decide questions of fact and causation; to judge
the credibility of witnesses and to resolve conflicting medical evidence. See, Steve Foley Cadillac v.
Industrial Comm'n, 283 1ll. App. 3d 607, 610 (1998).

It is established law that at hearing, it is the employee’s burden to establish the elements of his claim
by a preponderance of credible evidence. See, Illinois Bell Tel. Co. v. Industrial Comm™., 265 11l
App. 3d 681; 638 N.E. 2d 307 (15t Dist. 1994). This includes the issue of whether Petitioner’s current
state of ill-being is causally related to the alleged work accident. Id. A claimant must prove causal
connection by evidence from which inferences can be fairly and reasonably drawn. See, Caterpillar
Tractor Co. v. Industrial Comm’n., 83 Ill. 2d 213; 414 N.E. 2d 740 (1980). Also, causal connection
can be inferred. Proof of an employee’s state of good health prior to the time of injury and the change
immediately following the injury is competent as tending to establish that the impaired condition was
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due to the injury. See, Westinghouse Electric Co. v. Industrial Comm’n, 64 I11. 2d 244, 356 N.E.2d 28
(1976). Furthermore, a causal connection between work duties and a condition may be established by
a chain of events including Petitioner’s ability to perform the duties before the date of the accident

and inability to perform the same duties following that date. See, Darling v. Industrial Comm’n, 176
Il.App.3d 186, 193 (1986).

Given the Arbitrator’s findings on the issue of accident, the Arbitrator finds that Petitioner’s condition
of ill-being is causally related to an accident that arose out of and in the course of his employment.

J. Were the medical services that were provided to Petitioner reasonable and

necessary? Has the Respondent paid all appropriate charges for all reasonable
and necessary medical services?

Petitioner offered into evidence medical expenses totaling $4,634.49; these expenses were incurred
for services rendered by Hinsdale Orthopaedics, MRI of Oak Lawn, and Advantage Home Medical
Equipment. The Arbitrator finds that the uncontradicted testimony of Petitioner as well as the
certified medical records, establish that these expenses were incurred when Mr. Fischer sought
alternative treatment after Dr. Tonino told him he could to nothing further for him.

Petitioner testified that he was told by Patty Schultz, Respondent’s nurse case manager, that his
treatment would proceed more smoothly and approvals and authorizations would be much simpler to
procure, if he would give up treating with his chosen physician, Dr. Smith, and treat with
Respondent’s doctor. The Arbitrator notes that this testimony was unrebutted as Respondent did not
call Ms. Schultz to the stand to dispute Petitioner’s claim or explain her conduct.

Petitioner acquiesced and transferred his care to Dr. Tonino, who performed an additional surgery.
The testimony and medical records show that despite the fact that Petitioner had ongoing symptoms,
which were consistent with his objective examination findings, Dr. Tonino felt there was no further

treatment he could offer Petitioner. He advised that Petitioner had reached maximum medical
improvement (“MMI™).

Petitioner testified that he was dissatisfied with Dr. Tonino’s treatment of his case, and therefore
sought a second opinion at Hinsdale Orthopaedics. Petitioner was evaluated by Dr. LaReau, who
determined that there were certain, viable treatment alternatives, available to Petitioner. This
conclusion was echoed by Dr. Chudik, upon review of Petitioner’'s most recent MRI. Dr. Chudik
concluded that the petitioner would benefit from a left knee abrasionplasty of the femoral condyle.

These conclusions are documented in the medical records and the depositions, which were offered
into evidence.

The Arbitrator finds that the treatment rendered by Drs. LaReau and Chudik, was necessary and
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reasonable as defined by Section 8(a). Therefore, the Arbitrator finds Petitioner is entitled to an
award of $4,634.49 for said medical expenses.

Section 8(a) of the Illinois Workers’ Compensation Act mandates that the employer is liable to pay for
(1) all first aid and emergency treatment; plus (2) all medical, surgical and hospital services provided
by the physician, surgeon or hospita! initially chosen by the employee...; plus (3) all medical, surgical

and hospital services provided by any second physician, surgeon or hospital subsequently chosen by
the employee...

Petitioner’s testimony and the medical records verify that after Petitioner received emergency care at
LaGrange Memorial Hospital, he treated with Dr. David Smith, who performed two left knee
surgeries. Dr. Smith was Petitioner’s first treating physician. After multiple surgical procedures did
not improve Petitioner’s left knee condition, Petitioner was encouraged by Respondent, to seek
treatment with Dr. Pietro Tonino. Dr. Tonino also performed surgery on Petitioner’s left knee and
told him that his condition was at MMI. It is Respondent’s position that Dr. Tonino was Petitioner’s
second choice of treating physician. However, the Arbitrator finds that the petitioner was influenced
to accept Dr. Tonino as a treater, so that his medical treatment would be approved in a timely manner
and therefore Dr. Tonino was not really an affirmative choice on the part of the petitioner.

Petitioner testified that nurse Schultz told him that surgery would be approved without delay, if he
switched physicians, and sought treatment with Dr. Tonino. In addition, he testified that nurse
Schultz spoke to Dr. Tonino, on his first visit and after his functional capacity evaluation however, he
could not hear what they were saying. After Dr. Tonino released him from care, with a less than
positive result, Petitioner testified that his attorney suggested that he go to Hinsdale Orthopaedics.

The Arbitrator concludes that Respondent has not paid all appropriate charges for a reasonable and
necessary medical treatment.

K. Is Petitioner entitled to any prospective medical care?

Dr. Tonino performed the most recent surgery to Petitioner’s left knee and subsequently determined

that there was nothing further that he could offer Petitioner; and that additional surgery would not
alleviate Petitioner’s symptoms.

Petitioner was evaluated by Dr. LaReau, who determined that there were certain, viable, treatment
alternatives, available to him and Dr. Chudik supported this opinion, upon review of Petitioner’s most

recent MRI. Dr. Chudik concluded that the petitioner would benefit from a left knee abrasionplasty of
the femoral condyle.

The Arbitrator finds the opinions of Drs. LaReau and Chudik to be more persuasive than those of Dr.
Tonino. Dr. Chudik is recommending additional arthroscopic surgery, and while he has not reviewed

10
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Dr. Tonino’s operative photographs, he has suggested a viable additional procedure that could assist
in the relief of Petitioner’s condition. The Arbitrator concludes that the petitioner is entitled to
prospective medical care. The Arbitrator finds Dr. Chudik’s treatment plan to be reasonable and
appropriate and orders Respondent to authorize said treatment, as well as pay the reasonable and
necessary rehabilitative costs, as provided under Section 8(a).

L.  What temporary benefits are in dispute?

Petitioner testified that he believes that he received TTD benefits from February 7, 2011 through July
4, 2013 and from September 16, 2013 through June 16, 2014. The Arbitrator finds that Petitioner is
entitled to temporary total disability benefits from February 7, 2011 up to and including July 29, 2014,
a period of 181 2/7 weeks minus whatever weeks of TTD has been paid by Respondent. Petitioner has
disputed the amount that Respondent claims it is entitled to as a credit for TTD benefits, i.e.
$183,562.45. Respondent has not presented any evidence to prove what amount was paid to
Petitioner for TTD benefits. Therefore, this issue is held in abeyance until a further hearing date.
However, as the petitioner is still being held off work by his treating doctor, Respondent shall pay to

Petitioner TTD benefits beginning July 30, 2014 until the petitioner reaches MMI, pursuant to Section
8(b) of the Act.

M. Should penalties or fees be imposed upon Respondent?

Section 19(k) of the Illinois Workers’ Compensation Act states that “[i]n cases where there has been
any unreasonable or intentional underpayment of compensation, or proceedings have been instituted
or carried on by the one liable to pay the compensation, which do not present a real controversy, but
are merely frivolous or for delay, then the Commission may award compensation additional to that
otherwise payable under this Act equal to 50% of the amount payable at the time of such award.

Section 19(1) of the Act states that “[ilf the employee has made written demand for payment of
benefits under Section 8(a) or Section 8(b), the employer shall have 14 days after receipt of the
demand to set forth in writing the reason for the delay. In case the employer or his or her insurance
carrier shall without good and just cause fail, neglect, refuse or unreasonably delay the payment of
benefits under Section 8(a) or Section 8(b), the Arbitrator or the Commission shall allow to the
employee additional compensation in the sum of $30.00 per day for each day that the benefits under
Section 8(a) or Section 8(b) have been so withheld or refused, not to exceed $10,000.00. A delay in
payment of 14 days or more shall create a rebuttable presumption of unreasonable delay.

Section 16 of the Act states that “[w]henever the Commission shall find that the employer, his or her
agent, service company or insurance carrier has been guilty of delay or unfairness towards an
employee in the adjustment, settlement or payment of benefits due such employee within the purview
of paragraph (c) of Section 4 of this Act; or has been guilty of unreasonable or vexatious delay,

11
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intentional under-payment of compensation benefits, or has engaged in frivolous defenses which do
not present a real controversy, within the purview of the provisions of paragraph (k) of Section 19 of

this Act, the Commission may assess all or any part of the attorney’s fees and costs against such
employer and his or her insurance carrier.

Respondent alleges that in good faith, it paid TTD benefits from February 8, 2011, through October
29, 2012, when Dr. Tonino released Petitioner from care; and continuing paying benefits until July 4,
2013. Following a pretrial in this matter, Respondent states that it again paid benefits from
September 16, 2013, until doctors’ evidence depositions could be completed on June 16, 2014.
Petitioner has begun receiving non-duty disability benefits based on an order of April 7, 2014.
Respondent paid reasonable, necessary and causally related medical bills until Dr. Tonino released
Petitioner from care on October 29, 2012; and there are issues of fact and law in dispute in this
matter. The Arbitrator concludes that the Respondent’s behavior has not been unreasonable and
there has not been vexatious delay in the payments of benefits. Petitioner is not awarded penalties or

attorney’s fees pursuant to Section 19(1); 19(K) or Section 16 of the Illinois Workers’ Compensation
Act.

O. Should the doctrine of collateral estoppel apply in this case?

Petitioner testified that he filed a claim for a line of duty disability pension with the Village of McCook
on or about March 7, 2013. He testified that it was for the same February 7, 2011 date of accident.
Petitioner testified at Arbitration that he testified at the full hearing before the Board of Trustees of
the Pension Fund of the Village of McCook on February 18, 2014 and was represented by counsel. He
further testified at Arbitration that his attorney presented evidence in support of his application. He
received an unfavorable decision on the issue of duty disability. Petitioner testified that on April 7,
2014, an order was entered granting a non-active duty disability pension. In an offer of proof,
Petitioner testified that he did not appeal the non-duty disability finding. It is Respondent’s position
that the collateral estoppel branch of the doctrine of res judicata applies in this matter.

The principle of “collateral estoppel prohibits the relitigation of an issue essential to and actually
decided in an earlier judicial proceeding by the same parties or their privies. Blair v. Bartelmay 151
I1l. App. 3d 17, 502 N.E.2d 859 (1986). Collateral estoppel may be asserted so long as the party
against whom its application is sought is identical in both actions, and the party had a full and fair
opportunity to contest an issue which was necessarily determined in the prior proceedings. Herriford
v. Boyles, 190 Il App. 3d 947, 550 N.E.2d 6544 (1990). Generally, administrative agency decisions
have res judicata and collateral estoppel effect where the agency’s determination is made in
proceedings which are adjudicatory, judicial or quasi-judicial in nature. Godare v. Sterling Steel
Casting Co., 103 Tll. App. 3d 46, 430 N.E.2d 620 (1981).” David G. McCulla v. Industrial Comm'™n,
232 Ill. App. 3d 517, 597 N.E. 2d 875 (1992).

12



Dayid J. Flsher 15IWCC0416

In McCulla, the claimant filed an application for adjustment of claim under the Act, of which benefits
were awarded on some disputed issues. On review, the appellate court ruled inter alia, that “the
claimant’s claims are barred under the doctrine of res judicata and/or collateral estoppel because the
Retirement Board of the Firemen’s Annuity Benefit Fund of Chicago (the Board) denied the claimant’s
claims for duty disability benefits arising out of the same accident and injuries at issues in this case”.
“To establish res judicata, a party must show (1) that the former adjudication resulted in a final
judgment on the merits; (2) that the former and current adjudication were between the same parties;
(3) that the former adjudication involved the same cause of action and same subject matter of the
later case; and (4) that a court of administrative agency of competent jurisdiction rendered the first

judgment. Hannigan v. Hoffmeister, 240 Ill. App 3d 1065, 1075-75, 608 N.E. 2d 396, 181 IIl. Dec.
323 (1992).

However, the Arbitrator finds that in the instant matter, the evidentiary standard of review, as to the
issue of accident, is different before the Commission than the determination of a “line of duty”
disability before the Board of Trustees of the Police Pension Fund of the Village of McCook. The
Arbitrator therefore concludes that the doctrine of collateral estoppel does not apply, in this matter.

13
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) |___| Injured Workers’ Benefit Fund (§4(d))
) SS. I:I Affirm with changes I:I Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) I:I Reverse [:I Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
D Modify |Z None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Manuel Beltran,

Petitioner,
vs. NO: 07WC 28914
City of Chicago,

Respondent, 1 5 I W CC 0 4 1 7/

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner and Respondent, herein
and notice given to all parties, the Commission, after considering the issues of permanent partial
disability, law of the case, and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 28, 2014, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental
injury.

The party commencing the proceedings for review in thtle{eircuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Cotirt

DATED: JUN5- 200

MJB/bm Mlchael-[l I,f]i‘v'renndn
0-04/07/15 W
052 ORM wu

Kevin W. Lambom




- ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

BELTRAN, MANUEL Case# (07WC028914

Employee/Petitioner

CITY OF CHICAGO ISIWCCG“j:i rd

Employer/Respondent

On 7/28/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.05% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0391 HEALY SCANLON LAW FIRM
DENNIS M LYNCH

111 W WASHINGTON ST SUITE 1425
CHICAGO, IL 60602

0766 HENNESSY & ROACH PC
JOSEPH A ZWICK

140 5 DEARBORN 7TH FL
CHICAGO, IL 60603



STATE OF ILLINOIS ) [ ] mjured Workers® Benefit Fund (§4(d))

)SS. [ ] Rate Adjustment Fund (§8(2))
COUNTY OF Cook ) [ ] second Injury Fund (§8(e)18)
None of the abave

ILLINOIS WORKERS* COMPENSATION COMMISSION

ARBITRATION DECISION
Manuel Beltran Case # 07 WC 28914
Employee/Petitioner
V. Consolidated cases:

Gityof Ghicageo 15IWCCO41y

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Carlson, Arbitrator of the Commission, in the city of Chicago,
on 7/16/2014. Afier reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Nllinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earmnings?

D What was Petitioner's age at the time of the accident?

I:I What was Petitioner’s marital status at the time of the accident?

[:l Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
[]TPD [ 1 Maintenance LITTD

L. What 1s the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N Is Respondent due any credit?

0. |:| Other

SrEmommuounw

~

{CArbDec 2/10 100 W. Randoiph Street #8-200 Chicago, IL 60601 312/814-6611 Tolifree 866/352-3033  Web site- www.iwee il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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On 6/8/2006, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $62,711.22; the average weekly wage was $1,205.95.
On the date of accident, Petitioner was 39 years of age, married with 6 dependent children.

Petitioner Aas received all reasonable and necessary medical services.

Respondent has paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $24,808.22 for TTD, $0 for TPD, $0 for maintenance, and $0 for other
benefits, for a total credit of $24,808.22.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $803.97/week for 30 3/7 weeks,
commencing 6/9/2006 through 1/7/2007, as provided in Section 8(b) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $591.77/week for 50 weeks, because
the injuries sustained caused the 25% loss of the leg, as provided in Section 8(e) of the Act.

RULES REGARDING AppEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,

and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

07-25-14
Date

ICArbDec p. 2

JuL 2 8 204



ILLINOIS WORKERS COMPENSATION COMMISSION

Manuel Beltran, )
)
Petitioner, )
V. ) 07 WC 28914
) Arb. Carlson
City of Chicago, )
)
Respondent. )

lﬁIWCCO417

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT:

As this matter is the subject of a prior decision, only those facts necessary to an
understanding of this nature and extent award will be reviewed.

The accident

Petitioner, Manuel Beltran, testified that on June 8, 2006 he was employed by the City of
Chicago, Water Department as a laborer. (Tr. p. 6-8). Beltran testified that he assembled and
repaired fire hydrants for the City of Chicago and provided other assistance to plumbers
employed by the City. (Tr. p. 7). Petitioner was required to lift and carry up to 100 lbs.
continuously, climb ladders frequently, walk frequently and stand and bend continuously. (Pet.
Ex. 4).

On June 8, 2006, Beltran was working with fire hydrant parts in a City of Chicago Water
Department yard. (Tr. p. 8). He had worked for the City of Chicago for 9-10 years prior to June
8, 2006 and had always worked in a full-duty capacity. (Tr. p. 7, 28). On that particular day, he
was moving material when he stepped in a hole and twisted his right knee. (Tr. p. 8-9). His knee

struck the ground and his whole body fell to the ground. (Tr. p. 9). Petitioner immediately
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reported the accident to his supervisor, filled out an accident report and was directed to the City
of Chicago’s occupational clinic at MercyWorks. (Tr. p. 9-10).

Petitioner’s Medical Treatment

Petitioner was seen at MercyWorks on the day of his accident by Dr. Hector Marino. (Tr.
p. 10-11). The City’s doctor took Beltran off work. On June 26, 2006, Beltran underwent an
MRI of the right knee, which demonstrated a complex tear of the anterior horn of the lateral
meniscus extending into the body and posterior horn, a horizontal nonarticular surface tear of the
posterior horn of the medial meniscus with fraying of the medial meniscus and tricompartmental
chondromalacia. (Pet. Ex. 1,p. 17).

Based on the MRI results, Petitioner was referred by MercyWorks to Dr. Maday at
Midland Orthopedic Associates. Petitioner presented as instructed to Dr. Maday on July 12,
2006. Dr. Maday testified that all of Beltran’s subjective complaints were consistent with his
objective findings. (Pet. Ex. 6, Dep. of Maday, p. 8).

On August 10, 2006, Dr. Maday performed a right knee arthroscopy with partial medial
and lateral meniscectomy. (Pet. Ex. 2, p. 6). On August 16, 2006, Dr. Maday continued Beltran
off work and prescribed a course of physical therapy. (Pet. Ex. 2, p. 8). Beltran underwent
physical therapy at MercyWorks as instructed in August, September and October of 2006. (Pet.
Ex. 1, p. 6-8). On September 27, 2006, Beltran returned to see Dr. Maday. Beltran reported that
he felt he was doing better initially in therapy but had slowed recently. (Pet. Ex. 2, p. 12). On
October 18, 2006, Petitioner continued to complain to Dr. Maday of pain as well as difficulty
with squatting and kneeling. (Pet. Ex. 2, p. 14).

Petitioner continued physical therapy, and then underwent a work hardening program at

MercyWorks during October, November and December of 2006. (Pet. Ex. 1, p. 8-12). On
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November 6, 2006, Petitioner presented to Dr. Diadula at MercyWorks. (Pet. Ex. 1, p. 9). The
City’s doctor noted that Beltran complained of “increase right knee pain since he started on the
Work Hardening program.” (Pet. Ex. 1, p. 9). Petitioner continued to complain of right knee
pain at MercyWorks on November 8, 2006 and November 22, 2006. (Pet. Ex. 1, p. 9, 11).
Beltran also reported difficulty with work hardening to Dr. Maday on November 8, 2006. (Pet.
Ex. 2, p. 16).

On November 22, 2006, Petitioner reported to Dr. Maday for a follow-up examination.
Dr. Maday noted that Beltran was up to 50 pounds lifting in work hardening, which is less than
the 100 pounds lifting his job requires. (Pet. Ex. 2, p. 18). Dr. Maday noted that if Petitioner
“did plateau, he may require additional restrictions.” (Pet. Ex. 2, p. 18).

On December 20, 2006, Petitioner was seen by Dr. Maday and had still not met the lifting
requirements to safely perform his job. (Pet. Ex. 2, p. 20). Beltran’s physical therapy/work
hardening program was discontinued and he was given home exercises to perform. (Pet. Ex. 2,
p. 20). Beltran testified that, at his December 20" appointment, he and Dr. Maday discussed that
Beltran would be traveling to Mexico for Christmas. (Tr. p. 14). Dr. Maday set an appointment
for Petitioner to be evaluated upon his return. (Tr. p. 14-15).

Following his appointment with Dr. Maday, Beltran was also seen at MercyWorks. The
City’s doctor noted that Beltran had knee pain of 5/10 and continued to have some swelling,
tenderness and limited flexion. (Pet. Ex. 1, p. 12). The City’s Doctor indicated that Beltran was
“off duty due to work related condition” and set a follow-up appointment. (Pet. Ex. 1, p. 22).

Beltran was next seen for medical treatment in 2008. On June 4, 2008, Petitioner
reported as instructed to Dr. Maday. Dr. Maday noted that Beltran complained of pain in the

medial aspect of his knee. (Pet. Ex. 2, p. 21). Dr. Maday also noted medial and lateral joint line
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tenderness. (Pet. Ex. 2, p. 21). Dr. Maday’s assessment was knee pain with no new history of
trauma. (Pet. Ex. 2, p. 21). Dr. Maday recommended an MRI be performed. Dr. Maday’s
handwritten note reads, “last [office visit] 12/20/06, [follow-up] knee same condition.” {Pet. Ex.
2, p. 22, emphasis added).

A September 9, 2008 MRI demonstrated chronic tearing of the anterior hom of the lateral
meniscus with additional complex subtle tear of the outer periphery of the middle third of the
meniscus, a subtle complex microtear of the outer periphery of the posterior horn of the medial
meniscus; as well as mild improvement in lateral chondromalacia patella since his last MRI in
June of 2006. (Pet. Ex. 2, p. 28).

Beltran returned to see Dr. Maday as instructed on September 24, 2008. Dr. Maday
reviewed Beltran’s MRI results and performed a physical exam. (Pet. Ex. 2, p. 23). Dr. Maday’s
assessment was posterior knee pain and he recommended a course of physical therapy to
improve his pain. (Pet. Ex. 2, p. 23). Dr. Maday did note that Beltran had a valgus stance of his
knee of unknown cause, but this was not causing any instability. (Pet. Ex. 2, p. 23). Dr. Maday
took Beltran off work and scheduled a return appointment. (Pet. Ex. 2, p. 25).

Following his appointment with Dr. Maday, Beltran was seen at MercyWorks. The
doctor noted a pain score of 7/10 and that Dr. Maday had recommended physical therapy. (Pet.
Ex. 1, p. 13). The Respondent’s doctor indicated that Beltran was “off duty due to work related
condition.” (Pet. Ex. 1, p. 20). Petitioner was prescribed physical therapy three times a week for
four weeks at MercyWorks. (Pet. Ex. 1, p. 20).

Two days later, MercyWorks indicated it was instructed to close Beltran’s case by the
Respondent’s Committee on Finance because Beltran would be seen for an “IME.” (Pet. Ex. 1,

p. 2, emphasis added).
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Petitioner subsequently underwent a section 12 exam with Dr. Charles Bush-Joseph. Dr.
Bush-Joseph agreed that Beltran’s right knee pain never went away and that Beltran has residual
symptoms from his accident. (Resp. Ex. 1, p. 20-21).

Petitioner’s condition at the time of the 2010 hearin

At the 2010 arbitration hearing, Beltran testified that his knee still causes him difficulty.
(Tr. p. 26). Specifically, he has problems walking up and down steps. (Tr. p. 26-27). He also
notices swelling and pain when he walks a couple of blocks or when he carries something heavy.
(Tr. p. 27). Beltran has also noticed decreased flexibility. (Tr. p. 27). Beltran continues to do

home exercises for his knee. (Tr. p. 27).

Petitioner’s testimony at the time of the 2014 Arbitration Hearing

At the 2014 arbitration hearing, Petitioner testified he still continues to have problems
with his knee. Petitioner is unable to carry heavy objects and has discontinued “many activities,”
including sporting activities like basketball and running. He feels a bumning and pinching
sensation in his knee.

Petitioner testified that he continues to seek medical treatment at Cook County Hospital
and that he has received injections and taken ibuprofen for his knee.

Petitioner has not consistently worked since his injury.

Prior Decisions

A decision was previously entered in this matter on April 7, 2010 pursuant to Section
19(b) and 8(a) of the Act. This Arbitrator found that Petitioner’s current condition was not
related to his June 8, 2006 accident and that the Petitioner was not entitled to additional physical
therapy or vocational rehabilitation. The Commission affirmed the arbitration decision, but

modified the T.T.D. award to reflect that Petitioner was temporarily and totally disabled until
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January 7, 2007. (No. 11 IWCC 0208). Judicial review was subsequently sought in the Circuit
Court of Cook County, which confirmed the Commission decision. On appeal, the Appellate
Court of Illinois, Workers’ Compensation Commission Division, affirmed, finding that the

Commission’s decision was not against the manifest weight of the evidence. Beltran v. Workers’

Compensation Comm’n, 2013 IL App (1¥) 10965WC-U (unpublished order pursuant to Supreme
Court Rule 23). The Court, noting Dr. Bush-Joseph’s testimony, found that although Petitioner
had reached maximum medical improvement on January 7, 2007, he was not “fully healed.” Id.
at 32.

The Arbitrator has reviewed the previous hearing transcript, the previous Commission

decision and Appellate Court Order prior to making this award.

CONCLUSIONS OF LAW:

(F) Is the Petitioner’s Present Condition of ill-being causally related to the
injury?

Consistent with the prior decisions in this matter, the Arbitrator finds that Petitioner
continues to experience difficulty with his right knee. The Arbitrator finds the testimony of the
Petitioner to be credible, and finds that his complaints at arbitration are causally related to his
June 8, 2006 accident.

(L) What is the nature and extent of the injury?

The Arbitrator notes that Petitioner suffered from two different tears in his knee as a

result of this accident, one of which was a complex tear. Given Petitioner’s ongoing complaints,

his surgery, and his lack of consistent work, the Arbitrator finds the nature and extent of the

injury is 25% loss of use of the leg.
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Page 1
STATE OF ILLINOIS ) IE Affirm and adopt (no changes) L—_I Injured Workers’ Benefit Fund (§4(d))
)SS. | [_] Affirm with changes [] Rate Adjustment Fund (§8(2))
COUNTY OF WILLIAMSON ) E] Reverse I:I Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
[ ] Modify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Laura Myers,

Petitioner, 15IWCC0418

Vs. NO: 11 WC 08983

State of Illinois,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of medical expenses, prospective
medical expenses, accident, causal connection, notice, statute of limitations, permanent partial
disability, and being advised of the facts and law, affirms and adopts the Decision of the
Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed November 6, 2014 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Pgtitioner on account of said accidental

injury.
DATED:  JUN5- 2013 a.uﬂ f . W
L. (Gore

Dayi
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

MYERS, LAURA

Employee/Petitioner

STATE OF ILLINOIS
Employer/Respondent

Case#t

11WC008983

15IWCC0418

On 11/6/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation

Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.06% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this

award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1167 WOMICK LAW FIRM CHTD

CASEY VAN WINKLE
PO BOX 1355 801 S SEVENTH ST 6 MAIN
CARBONDALE, IL 62903 PO BOX 19208

SPRINGFIELD, IL 62794-9208

0558 ASSISTANT ATTORNEY GENERAL
AARON L WRIGHT

601 S UNIVERSITY AVE SUITE 102
CARBONDALE, IL 62901

0498 STATE OF ILLINOIS
ATTORNEY GENERAL
100 W RANDOLPH ST
13TH FLOOR

CHICAGO, IL 60601-3227

0502 ST EMPLOYMENT RETIREMENT SYSTEMS
2101 8 VETERANS PARKWAY™

PO BOX 19255

SPRINGFIELD, IL 62794-9255

0459 DEPT OF CENTRAL MGMT SERVICES
MGR WORKMENS COMP RISK MGMT

CERTIFIED 85 a true and comect copy
pursuant to 620 ILCS 30614

NOV =8 2014




STATE OF ILLINOIS ) [ ] tnjured Workers' Benefit Fund (§4(d))
)SS. [_] Rate Adjustment Fund (§8(g))

COUNTY OF Williamson ) [ ] second Injury Fund (§8()18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION 1 5 W C C @ 4 1 8

Laura Myers Case # 11 WC 8983
Employee/Petitioner
v. Consolidated cases: N/A

State of lllinois
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Nancy Lindsay, Arbitrator of the Commission, in the city of

Herrin, on 9/4/14. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?
Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
[ ] What was the date of the accident?
IZ' Was timely notice of the accident given to Respondent?
Is Petitioner's current condition of ill-being causally related to the injury?
L—_I What were Petitioner's earnings?
D What was Petitioner's age at the time of the accident?
D What was Petitioner's marital status at the time of the accident?

@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
What temporary benefits are in dispute?
]TPD [C] Maintenance [JTTD

@ What is the nature and extent of the injury?

. [_] Should penalties or fees be imposed upon Respondent?
D Is Respondent due any credit?
D Other
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FINDINGS 151‘%000418

On 10/14/09, Respondent was operating under and subject to the provisions of the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $69,215.51; the average weekly wage was $1,331.06.
On the date of accident, Petitioner was 49 years of age, single with 3 dependent children.

Petitioner /1as received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $- for TTD, $- for TPD, $- for maintenance, and $- for other benefits, for a
total credit of $-.

Respondent is entitled to a credit for any medical benefits paid through its group medical plan for
which credit is altowed under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner permanent partial disability benefits of $664.72/week for 61.15 weeks because
the injuries sustained caused the 7.5 % loss of use of the right hand, 7.5% loss of use of the left hand, 20% loss
of use of the right thumb and 20% loss of use of the left thumb, as provided in Section 8(¢) of the Act.

Respondent shall pay the reasonable and necessary medical expenses set forth in PX 5 except for bills for
services on March 5, 2010, March 26, 2010 and July 17, 2012 pursuant to the Medical Fee Schedule, as
provided in Section 8(a) and 8.2 of the Act.

Respondent shall pay compensation that has accrued between October 14, 2009 and September 4, 2014 and
shall pay the remainder of the award, if any, in weekly installments.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

%M October 31, 2014

Signature of Arbitrator  # Date

wov 6- 100
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Laura Mvers v. State of Illinois, 11 WC 8983

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Petitioner alleges repetitive trauma injuries to her hands as a result of her job as a court reporter for the
State of llinois. She alleges an accident date of October 14, 2009. The issues in dispute are: accident, notice,

causal connection, liability for medical costs, and the nature and extent of the injury. Petitioner was the sole
witness at the hearing.

The Arbitrator finds:

Petitioner underwent bilateral thumb x-rays on October 14, 2009 per the order of Dr. Vasu. The right
thumb x-ray showed moderate osteoarthritis of the carpometacarpal joint. Petitioner’s left thumb x-ray showed
severe osteoarthritis of the carpometacarpal joint at the base of the left thumb. (PX 1) Six weeks of physical
therapy (three times per week) was ordered, per Dr. Jon Humphrey. (PX 2)

Petitioner underwent physical therapy for her thumbs between October 20, 2009 and November 19, 2009.
According to the therapists’ notes Petitioner had trouble opening bottles, turning door knobs, and “pain with
work.” Petitioner completed a Medical History Progress Note on October 20, 2009 which included a pain
drawing in which Petitioner indicated bilatera! thumb complaints. While asked about it, Petitioner did not
indicate any hand or wrist complaints such as numbness, “pins and needles” and burning. (PX 2) According to
the Occupational Therapy Evaluation, Petitioner gave an onset/exacerbation date of October 14, 2009. The
diagnosis was severe osteoarthritis of the bilateral carpometacarpal bones of the thumb joints. Petitioner
indicated she had been experiencing symptoms of thumb pain and achiness diagnosed 1 % years earlier and had
been diagnosed with De Quervain’s Tenosynovitis and undergone an injection with minimal relief. (PX 2}

On November 3, 2009 Petitioner slipped and fell at the Carbondale WalMart. She was seen at Memorial
Hospital where lumbar and cervical x-rays were taken and reported as negative. (FX 2)

Petitioner was again seen by her therapist on December 1, 2009. The therapist recommended a referral to

an orthopedic surgeon for evaluation of left thumb and possible CMC reconstruction. There were no complaints
of numbness and tingling noted. (PX 2)

On December 4, 2009 Petitioner presented to Dr. Schonewolf’s office in “follow up” for bilateral
osteoarthritis of her thumbs. Petitioner had been attending occupational therapy for four to five weeks and
taking Naprosyn as previously prescribed and as needed. Petitioner was noted to be a court reporter and she
reported that her pain had been somewhat less as she had not been as busy. She denied any numbness, just pain

with motion. Petitioner was given a left thumb injection and told to return in two weeks for a possible right
thumb injection. Petitioner did not return. (PX 1)
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Petitioner underwent a right knee x-ray on March 5, 2010, per Dr. Schonewolf. It revealed no significant
bony abnormalities of the knee. (PX 2)

Petitioner was next seen by Dr. Vasu on March 12, 2010. At this visit she was complaining of right knee
pain especially when kneeling. Petitioner denied any trauma but had noticed a worsening in her knee pain since
February. It was again noted that she worked as a court reporter. Petitioner told the doctor she had been to Dr.
Schonewolf and had x-rays taken which were negative. She denied any other complaints. The doctor ordered an
MRI. (PX 1) Petitioner underwent the MRI and returned to see Dr. Vasu on March 31, 2010 who informed
Petitioner that her pain was probably due to chondromalacia and hoffa’s fat pad synovitis. He recommended a
referral to a surgeon and a steroid injection along with no kneeling and use of ice as needed. (PX 1)

Petitioner next presented to Dr. Schonewolf on January 21, 2011 for “follow-up” of degenerative arthritis
involving the joints of her hands. Petitioner’s symptoms included pain, swelling, warmth, and stiffness. They
discussed the slow progression of degenerative arthritis and the importance of rest, assistive devices when
necessary, local heat, a conditioning program, and control of obesity. Dr. Schonewolf described Petitioner’s

condition as “chronic” and due to no resolution/improvement with conservative therapy he referred Petitioner to
Dr. Young for probable surgery. (PX 1)

Dr. Young examined Petitioner on February 18, 2011 at Dr. Schonewolf’s request for evaluation of
Petitioner’s thumbs. Petitioner also reported some numbness and tingling of her bilateral upper extremities.
They discussed surgery for Petitioner’s severe CMC arthrosis and Dr. Young recommended nerve conduction
studies for her upper extremities. “Her type of work, she.. ., certainly does seem to attribute to those findings.”
(PX 3) Petitioner’s questionnaire of the same date indicated her pain was always present. When asked to
describe the associated symptoms, she put “pain.” Her pain drawing only identified her thumbs. In another
Questionnaire she listed pain, numbness and tingling. Weather and temperature made her symptoms worse as

did “anything involving thumb motion.” When asked if her symptoms increased while at work she wrote, “Yes.
After a long day in court.” (PX 2)

Nerve conduction studies revealed severe right carpal tunne! syndrome and mild left carpal tunnel
syndrome. (PX 2)

On March 1, 2011 Petitioner completed a Workers’ Compensation Employee’s Notice of Injury (RX 2).
Petitioner did not provide a date or time for the injury/illness. She did, however, indicate that she reported the
osteoarthritis on October 15, 2009 and the carpal tunnel syndrome injury on February 24, 2011. Petitioner
attributed her injuries to her repetitive job duties as a court reporter which required her to report court
proceedings using a shorthand machine on a daily basis since the date of hire. She also referenced computer
usage in transcribing the proceedings in her office. Petitioner claimed she notified her supervisor of both
conditions on the dates indicated. In an additional section Petitioner indicated she had been diagnosed with
bilateral arthritis of her thumbs by x-ray and she then notified her supervisor. She tried conservative treatment
and then went back to her doctor who referred her to Dr. Young who ordered x-rays and nerve conduction

studies, the latter of which revealed carpal tunnel syndrome. Petitioner was scheduled to see Dr. Young again on
March 8, 2011. (RX 2)

Petitioner’s supervisor completed a report on March 2, 2011. (RX 3) That same day a Demands of the Job
form was also completed by Petitioner’s supervisor. According to it, Petitioner engaged in use of her hands for

gross and fine manipulation 6 — 8 hours per day (grasping, twisting, handling, typing, and good finger dexterity).
(RX 4)

4
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Petitioner signed her Application for Adjustment of Claim on March 3, 2011. (AX 2)

Petitioner returned to see Dr. Young on March 8, 2011.

On May 5, 2011 a “Nurse’s Note was entered at the office of Dr. Young. According to it, Petitioner’s
appointment on February 18, 2011 was scheduled incorrectly as Petitioner stated she thought the visit might be
work-related. After seeing Dr. Young Petitioner filed a workers’ compensation claim and paperwork was
returned to the doctor’s office. Petitioner had hired an attorney. Thereafter, the claim was under review by
Respondent. A disc with Petitioner’s x-rays was going to be burned and sent to Respondent for review. (PX 3)

Dr. Young’s office received word on July 12, 2011 that Petitioner’s bilateral carpal tunnel! releases and
CMC arthrodesis had been authorized. (PX 3)

Dr. Young met with Petitioner on July 25, 2011 to review the previous office consultation from February
and to discuss surgery. Petitioner wished to undergo the right side first. Dr. Young’s diagnosis remained
unchanged. The plan was to proceed with the right hand/thumb first. (PX 3)

On July 29, 2011 Petitioner underwent ligament reconstruction/tendon interposition arthroplasty of the
right thumb carpal metacarpal joint, a right flexor carpi radialis to the first metacarpal transfer, and a right carpal

tunnel release. (PX 3) Petitioner was taken off work at the time of surgery. (PX 3) Dr. Young anticipated a full
release to work on September 9, 2011. (PX 3)

At her August 12, 2011 visit with Dr. Young she was placed in the thumb spica cast on the right and given
a prescription for Celebrex to help with some mild swelling and a script for occupational therapy. Petitioner was
given work restrictions of no use of the right hand. (PX 3)

On September 9, 2011 Dr. Young felt Petitioner was unable to resume full work duties. He ordered
occupational therapy and a spica splint for Petitioner’s right hand/thumb. (PX 3)

As of November 3, 2011 Dr. Young noted Petitioner was still experiencing a popping sensation with
extension and abduction of her thumb with resistance which was somewhat painful. The doctor was able to
reproduce it himself, X-rays were taken. Petitioner was still unable to resume full duty as she needed lifting
restrictions of 5 — 10 Ibs. On going care was prescribed including Mobic, Flector patches, and a Medrol
Dosepak. Occupation therapy was put on hold. (PX 3)

Petitioner was released to full duty with regard to her right hand on December 1, 2011. Petitioner reported

good grip strength and believed she was progressing well. The focus of attention was turned to the left
hand/thumb. (PX 3)

Petitioner underwent the same surgical procedure on the left hand/thumb on December 21, 2011. (PX 3)

Petitioner fell on ice and snow on December 27, 2011 and was seen at Memorial Hospital Emergency
Room in Carbondale complaining of right hand pain. Petitioner underwent x-rays and a CT scan of her right
wrist. No evidence of any acute osseous abnormality or fracture was noted. The CT scan revealed some small

ossific fragments within the surgical bed and post-operative changes with no evidence of any acute abnormality.
(PX 3)
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Petitioner was examined by Dr. Young on February 9, 2012 and he kept her off work. She was fitted for a
thumb spica splint. (PX 3)

As of March 26, 2012 Petitioner was reporting fairly good range of motion although she noted that, as a
court reporier, when she tries to type she was unable to do so for more than twenty minutes the first time. Thus,
she felt unable to yet return to work. Ongoing occupational therapy was ordered. PA-C Erthall explained to
Petitioner that it could take up to a year to recover after surgery. She was instructed to remain off work and not
engage in court reporting. Medication was dispensed. (PX 3)

Dr. Young re-examined Petitioner on April 10, 2012. He didn’t feel she was ready to return to work except
with restrictions of no lifting over ten pounds and no typing. He ordered work hardening and then anticipated a

full release to work. Petitioner’s examination that day indicated a little crepitus with ranging the right thumb no
pain. (PX 3}

Petitioner’s work hardening session dated April 16, 2012 reviewed Petitioner’s physical job requirements
and how she was progressing. Of note, Petitioner was not as fluent and struggling with dexterity. She was able

to do 8000 strokes on the 16™ and 9000 on the 17, noting she required breaks about every 45 minutes to
stretch. (PX 3)

Both Dr. Young and PA-C Erthall examined Petitioner on April 26, 2012. Petitioner was going to work
hardening but still having some pain and swelling. She was also getting numbness in her right small finger and
some clicking in the wrist and elbow on the right side. She had full range of motion of her thumb and could
make a complete fist. She had no signs of swelling or redness. No clicking or popping could be heard on either
side. Petitioner was noted to have a positive Tinel’s and ulnar nerve compression test on the right. She was kept
off work and therapy was discontinued. Celebrex Was prescribed along with a cubital tunnel splint to be worn at
night. Petitioner was to return to work in eleven days. (PX 3)

On October 11, 2012 Petitioner fell while walking from the Circuit Clerk's office to the elevator when she
slipped and fell on a wet floor that had just been mopped. Petitioner presented to Dr. Young's office on October
17, 2012 for complaints of neck and back pain and bilateral wrist pain, especially the right wrist. Petitioner was
treating with a chiropractor for her neck and back issues. PA-C Erthall noted that Petitioner's prior pain from
before the October 11th accident had become much better and she was released; however, now her right wrist
felt just like it did before and she occasionally notices some numbness in her hand and ulnar-sided and radial-
sided right wrist pain. She displayed fairly good range of motion but had some tenderness over the distal ulnar
as well as the lunotriquetral interval and in the radial snuffbox of the right wrist in the scapholunate interval.
Petitioner was nontender with scaphoid shift testing and ulnar stressing. X-rays of both wrists were taken.

Petitioner was noted to have "DC type wrist of the right wrist." She was placed in a wrist-forearm splint and
given a prescription. (PX 3)

Dr. Young examined Petitioner on October 23, 2012. Her exam was much improved but she remained

symptomatic. He felt a CT scan would be reasonable so as to rule out a scaphoid injury or an occult break. (PX
3)

Petitioner met with Dr. Young and his PA-C on November 8, 2012. Petitioner’s CT scan was reviewed
with the doctor noting it was negative. Due to some mild tenderness at the scapholunate interval and in the ulnar

snuffbox Dr. Young injected her wrist. She was to return to occupational therapy and see the doctor again in one
month. (PX 3)

6
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Dr. Young re-evaluated Petitioner on December 6, 2012 at which time he deemed her at maximum
medical improvement. The steroid injection given in November had provided relief. Dr. Young noted that the
therapy they had talked about was never approved. Petitioner displayed full flexion, extension, pronation,
supination, radial and ulnar deviation of the right hand with very minimal pain with palpation of the ulnar
snuffbox. There was no pain over the ECU. She had a negative scaphoid shift test and no pain over the
scapholunate interval. Petitioner also had negative thumb compression grind, full range of motion of her digits.
She was neurovascularly intact. Petitioner was released to return as necessary. (PX 3)

Doctors’ Depaosition Testimony

Dr. Young’s evidence deposition was taken on October 22™ 2013. Dr. Young testified that Petitioner
might have brought in her equipment for his therapist but that he didn’t recall seeing her specifically manipulate
the machine. When asked if her symptoms could have been caused or aggravated by her court reporting
activities; Dr. Young's response was that it could have. Furthermore, when asked on direct examination if he
was aware of any amount of activity that would satisfy him with regard to the relation between the work and
condition; his answer was he was not aware of any specific numbers. (PX 4)

On cross-examination Dr. Young admitted that the Petitioner’s arthritis would have developed gradually
over a period of time and that her work would not be the sole causative factor and that age would have been a
factor. Additionally, he testified thumb arthritis is more common in females. When questioned about
Petitioner's court reporting activity Dr. Young admitted he did not know the amount of force involved in
operation. He also did not know the amount of time the Petitioner spent using her court reporting machine per
day. He also admitted the Petitioner’s smoking has an influence on carpal tunnel syndrome by diminishing the
blood flow to the median nerve because it constricts the blood vessels that supply blood to the nerve. Dr. Young
testified he was not aware of any specific articles indicating that data entry or typing could lead to, cause, or
aggravate carpal tunnel syndrome. (PX 4)

Dr. Stewart’s evidence deposition was taken June 10", 2014. Dr. Steward testified that approximately
30-40% of his practice is devoted to surgery. Dr. Stewart testified the medical records for Ms. Myer showed a
rather normal sequence of events for this type of arthritis. He further stated the Petitioner brought her
stenographic machine to the physical exam. Dr. Stewart felt it was noteworthy her thumbs only hit the keys
when typing a vowel. It was his understanding she would type six to eight hours a day in some form of
stenography. He further testified she had co-morbidity for carpal tunnel due to her age and gender as well as her
cigarette smoking. He opined in his deposition her arthritis is found in more than 80% of the population in later
life. He explained that this is caused by ligament instability. Under cross-examination he explained that when
Petitioner demonstrated her stenography he did not observe her engaged her long tendon or cause any force to
be transmitted down the length of the thumb joint or CMC joint. His opinion was the keys were relatively easy

to move. He also cited a study from the Mayo Clinic which found that data entry and typing did not cause
repetitive trauma. (RX 6)

Petitioner's Testimony at Arbitration

Petitioner testified that she worked as a court reporter at the Pulaski County Courthouse but is employed
by the office of the Illinois Comptroller. She was employed in this capacity for twenty-two [22] years at the
time of the trial. She testified that her job duties include being a steno writer and typing in court throughout the
day. There is one judge and one court reporter so they deal with lots of things during a day. Petitioner explained
that she sits with her hands extended for long periods of time. She also answers the phone for the judge and

types transcripts; however, most of her work is in the courtroom on her steno writer.
7
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During direct examination Petitioner testified her problems with her thumbs began in 2009. Initially they
“bothered™ her due to pain. She explained that she operates the vowels on her steno writer with her thumbs so
she is using them (“stroking them™) at all times. Petitioner testified that she went to “Sportsology” and had x-
rays taken. Thereafter, “he” looked and then and told her she had some degenerative osteoarthritis and that it
was probably due to the kind of work she did. He prescribed some occupational therapy. The therapist later told
her she probably needed to go to Dr. Young or a specialist.

Petitioner testified that she was continuing to work throughout this time and things were getting worse.
When she got to Dr. Young he also asked her if she was having any numbness and when she said “yes” he
ordered a nerve conduction study.

Petitioner eventually underwent surgery on her thumbs and hands/wrists. She testified she was doing fine
now but recovery was rough. Petitioner testified she is “doing good” and has no numbness. She testified that
“everything seems to be fixed.” Her thumbs are good. As she testified, the problem seems to have been rectified.

On cross-examination Petitioner admitted the court docket changed from day to day in Pulaski County.
However, while the docket may change she is still sitting in the courtroom typing all day. One day may be traffic
court and the next day may be criminal court. She also admitted the amount of time she spent typing was
dependent on the docket of the day. However, if she wasn’t in the court room reporting she would be typing up
transcripts or typing orders for the judge and answering the phone. She also admitted that technology has made
her job easier. When she first began court reporting the machines were manual with paper and she had to read
from the notes and type from it. Now there are SD cards that lessen what she has to do in terms of transcription.
The steno writing in the courtroom has not changed. While she was off work for her surgeries Petitioner
received temporary total disability benefits.

Petitioner denied having ever been told she had osteoarthritis in her thumbs and hands or carpal tunnel
syndrome before she underwent the initial testing nor had she ever received any treatment for anything related to
her thumbs or hands/wrists before the accident herein. However, with regard to the matter of carpal tunnel
syndrome Petitioner added that the State always holds seminars for court reporters and tells them that carpal
tunnel syndrome is an “occupational hazard.”

Petitioner was asked on further cross-examination about her slip and fall at Walmart on October 30, 2009.
She explained that she slipped and fell going into the store due to rain. She injured her back as she fell on her
buttocks. Petitioner also had another slip and fall at the courthouse. She could recall no other slips and falls until
Respondent’s attorney asked her about a fall when she tripped on ice and snow. Petitioner then recalied that
occurred on December 27" just after her surgery. She fell on her right wrist but nothing was broken. It just hurt.

Petitioner acknowledged she has smoked a pack or less of cigarettes per day.

Petitioner was shown a copy of RX 4 a job description for a court reporter supervisor. It lists four
items/tasks that she performed 6 —- 8 hours per day: (1) working on or with moving machine with or without
intermittent rest; (2) sitting; (3) using hands for gross manipulation, grasping, twisting and handling; and (4)
using hands for fine manipulation, typing, and good finger dexterity. (see also RX 4).



The Arbitrator concludes: 1 5 W c C 0 4 1 8

1.Issues (C) Accident and (F) Causal Connection.

Petitioner sustained an accident on October 14, 2009 that arose out of and in the course of her
employment with Respondent. This conclusion is based upon Petitioner's credible testimony and the
causation opinions of Dr. Young and Petitioner's other treating physician(s). In this instance the
Arbitrator finds the opinions of Dr. Young more persuasive than those of Dr. Stewart.

At the outset the Arbitrator notes that she had to piece together Petitioner's treatment in the fall of 2009
and, as such, believes that not all of Petitioner's treatment records may be a part of the record. Dr.
Humphrey, Dr. Vasu, and Dr. Schonewolf appear to be part of one medical group and they saw
Petitioner interchangeably and/or together. When Petitioner saw Dr. Schonewolf on December 4, 2009,
the visit was described as a "follow-up” visit. There is, however, no prior visit in the Southern lllinois
Medical Family Practice records. Nevertheless, Petitioner had undergone bilateral thumb x-rays on
October 14, 2009, followed by a period of physical therapy. Petitioner told the therapist she had been
having pain and achiness in her thumbs for 1 1/2 years and had been diagnosed with DeQuervain's
Tenosynovitis and undergone an injection with minimal relief. No corroboration for this treatment is in
the record. However, Respondent's examining physician, Dr. Stewart, was given Petitioner's medical
records to review and in the first sentence of paragraph two of his written report, he wrote, " The records
from 2009 from her primary care physician's office indicated the diagnosis of severe osteoarthritis of her
thumbs and Dr. Vasu felt it was related to [Petitioner's] work." (RX 5; RX 6, Res. Ex. 2) Normally, this
Arbitrator would be troubled by the missing records; however, in this instance, Respondent obviously
had the records (or access to the records) and neither party submitted them into evidence. There is also

evidence that Dr. Vasu felt Petitioner had a work-related problem with her thumbs in 2009. Respondent
did not depose Dr. Vasu.

Additionally, we have Petitioner's testimony that her thumbs were very achy and hurt a lot so she went to
Sportsology (she thought) and underwent x-rays and was told she had degenerative osteoarthritis in her
thumbs due to the kind of work she did. She also testified to being told by Respondent (in seminars) that
carpal tunnel syndrome was an occupational hazard.

Petitioner's testimony regarding her job duties as a steno writer/court reporter was credible.

Respondent's liability argument appears to be centered on causation and not manifestation. Respondent
contends that Dr. Stewart's opinions are more credible because he had all the medical records and
actually observed Petitioner use her steno writer. Both doctors agreed on Petitioner's diagnosis. Both
doctors agreed that Petitioner's sex may have predisposed her to the condition; however, Dr. Young's
opinion on aggravation is found to be more persuasive.

In this instance whether one doctor reviewed the prior records and the other one did not does not really
matter. There really doesn't appear to be a dispute that hinges on who reviewed the prior treating records.
While it is true Dr. Stewart observed Petitioner use the steno writer he provided no details as to the
speed with which she demonstrated her use of the machine, etc. His report is devoid of any history taken
from Petitioner as to how fast she may have been required to type on it, etc. As Petitioner indicated to
the therapist at one point, she was performing 8000 to 9000 strokes on her machine. (PX 3, 4.16.12 o/v)
Dr. Stewart acknowledged that Petitioner's job was repetitive (written report -- RX 5, RX 6, Res. Ex. 2).
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He acknowledged that the key issue to him was the amount of force or the amount of pressure Petitioner
was having to place as well as the direction of the force. He rendered his opinion based upon what he
observed her do in his office which may not have been an accurate and true portrayal of her day to day
activities. For example, Petitioner told Dr. Young her symptoms were worse after "a long day with
court." While Dr. Young may not have known how many hours per day Petitioner spent engaged in
court reporting, Dr. Stewart did not provide any information on that issue either. Additionaily, while Dr.
Young did not observe Petitioner on her steno machine, it was noted during his deposition that they had
a court reporter present taking down the proceedings. Thus, Dr. Young was aware of what a court
reporter did -- perhaps more so than Dr. Stewart as he was actually watching a court reporter performing
her job in "real time." Additionally, while Dr. Stewart reference a Mayo Clinic study on data entry, the
studies was not made a part of the record and dealt with data entry and, not necessarily, court
reporting/stenographic activities.

Finally, the Arbitrator notes Petitioner's job description which indicates Petitioner spent six to eight
hours per day engaged in a job involving fine and gross manipulations of her fingers and hands.
Petitioner credibly denied having ever had treatment to her thumbs or having been diagnosed with
osteoarthritis of her thumbs prior to this time period. No evidence to the contrary was presented.

Petitioner proved she sustained a repetitive trauma injury to her thumbs and hands/wrists. She proved
that those injuries were work-related.

2.Issue (E) Notice.

Petitioner proved timely notice of her injuries/accident was provided to Respondent. Petitioner testified
she told her supervisor in October of 2009 about her thumbs. She reported her bilateral carpal tunnel
syndrome after it was diagnosed. In filling out a written report for her hands/wrists, she reiterated that

October 15, 2009 she notified her employer about her osteoarthritic thumbs. (RX 2) Respondent
provided no evidence to the contrary.

Alternatively, one could conclude Petitioner's accident manifested itself on February 18, 2010 when Dr.

Young told Petitioner her problems appeared to be work-related. If it did, Petitioner's written notification
of her conditions (RX 2) was timely.

. Issue (J) Medical Expenses.

Petitioner is awarded those medical bills found in PX 5 except for the following:

1. Bill for services on 3/5/10 -- $360.00
2. Bill for services on 3/26/10 - $2,304.00

It appears that the above bills were for services unrelated to Petitioner's thumb and/or hands. Petitioner
received treatment for her right knee at the time those bills were incurred.

Petitioner is also not awarded the bill for services rendered on July 17, 2012 ($1291.00). There is no
corresponding medical record in evidence nor did Petitioner provide any testimony conceming it.



151WCC0418

The remaining bills found in PX 5 are awarded subject to the Medical Fee Schedule with Respondent

receiving a credit for any bills that have been paid by it or its group medical plan for which credit may be
allowed under Section 8(j) of the Act.

Issue (L) What is the nature and extent of the injury?

Petitioner underwent two surgical operations with several procedures being performed during each
operation. Petitioner has undergone bilateral carpal tunnel releases, ligament reconstructions with tendon
interposition arthroplasties of the thumbs, and flexor carpi radialis transfers to the first metacarpals of
the thumbs. When examined by Dr. Young on April 26, 2012 Petitioner had been undergoing work
hardening and still complaining of some pain and swelling. She was now experiencing numbness in her
right small finger and some clicking in the ulnar aspect of her wrist and in the elbow on the right side.
Her wounds had healed nicely. Dr. Young noted no crepitus or tendemess with CMC compression grind.
She could make a complete fist and had full range of motion of her thumb. She had no swelling,
erythema or ecchymosis. Neither wrist clicked or popped. Petitioner did have a positive Tinel's and
positive ulnar nerve compression on the right side. Petitioner was to be kept off work for another eleven
days but therapy was discontinued. She was given a prescription for Celebrex and after eight days she
was to return to work with no restriction. She was told to wear a cubital tunnel splint on the right elbow
at night. She was to return in eight weeks. It does not appear that she did until October 23, 2012.
Subsequent treatment with Dr. Young in October of 2012 is unrelated to this ciaim as the treatment
stems from another injury Petitioner sustained on October 11, 2012 when Petitioner was walking from
the Circuit Clerk's office to the elevator and slipped and fell on a wet floor that had just been mopped.

Additionally, there is no evidence connecting up Petitioner's ulnar complaints to her work or her
accident.

At arbitration Petitioner was asked how she was doing as a result of her surgeries on her hands and
thumbs and she replied, "I'm fine now." She went on to add that she is doing "good." She no longer
experiences any numbness and everything seems to be fixed. She is back to work as a court reporter and
working with no restrictions. She did not indicate she was having any kind of problem performing her
job. She does not appear to be taking any medications. She has not had to alter any activities or the
manner in which she performs her job or any activities.

Petitioner is permanently partially disabled to the extent of 7.5% loss of use of each hand and 20% loss
of use of each thumb.
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Page 1
STATE OF ILLINOIS ) [Zl Affirm and adopt (no changes) I:l Injured Workers' Benefit Fund (§4(d))
) SS. I:] Affirm with changes l:] Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON ) [ ] Reverse [ ] Second Injury Fund (§8(e)18)
[_] pTD/Fatal denied
[:' Modify E None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Ronald Summers,

15IWCC0419

Petitioner,
Vs, NO: 10 WC 15875
The American Coal Company,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein and notice given to
all parties, the Commission, after considering the issues of occupational disease, evidentiary
error, permanent partial disability, and being advised of the facts and law, affirms and adopts the
Deciston of the Arbitrator, which is attached hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed October 20, 2014 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
No bond is required for removal of this cause to the Circuit Court by Respondent. The

party commencing the proceedings for review in the Circuit Court shall file with the Commission
a Notice of Intent to File for Review in Circuit Court.

paTED: JUN5- 2018 Q,‘.J ! s
David or:
DLG/gaf %Z U."/Z,M
O: 5/37/15
StMathis
o %/""

Mario Basurto




ILLINUID WURKREKD CUNMPENDA 1 UN CUNIMISSIUN
NOTICE OF ARBITRATOR DECISION

SUMMERS, RONALD Case# 10WCO015875

Employee/Petitioner 1 5 Ty C C 0 4 1 9

THE AMERICAL COAL COMPANY
Employer/Respondent

On 10/20/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.04% shall accrue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0755 CULLEY & WISSORE
BRUCE R WISSORE

300 SMALL ST SUITE 3
HARRISBURG, IL 62946

1662 CRAIG & CRAIG LLC
KENNETH F WERTS

PO BOX 1545

MT VERNON, IL 62864



STATE OF ILLINOIS ) [ ] Injured Workers® Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(2))

COUNTY OF Williamson ) [ ] Second Injury Fund (§8(¢)18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION ] B T CC041 )

RONALD SUMMERS Case # 10WC 015875

Employee/Petitioner

v

THE AMERICAN COAL COMPANY
Employer/Respondent

Consolidated cases:

An dpplication for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The maiter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of
Herrin, on August 6, 2014. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

\:I Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?

l:] Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

. D What were Petitioner's earnings?

. D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. D What temporary benefits are in dispute?
[ TPD [} Maintenance []TTD
L. lz What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [X] Other Sections 1{d)-{f) and 19(d) of the Occupational Diseases Act

ocow

“—mQmm

TCArbDec 2710 100 W. Randalph Street #8-200 Chicago, IL 60601 31 2/814-6611 Toll-free 866/352-3033  Web site: www. iwee. il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987.7292  Springfield 21 7/785-7084
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On February 21, 2010, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner’s current condition of ill-being is nof causally related to the accident.

In the year preceding the injury, Petitioner eamed $74,000.00; and his average weekly wage was $1,423.08.

On the date of accident, Petitioner was 63 years of age, married with 0 dependent children.

Petitioner claims no medical.

Respondent shall be given a credit of $0 for TTD, $0 for TPD. $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.
ORDER

No benefits are awarded.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Clid [ 22 o] sl 144

Signature of Arbitrator Date

ICArbDec p. 2 oot 20 ?'mb‘



STATE OF ILLINOIS )

)SS: 15IWCCO419

COUNTY OF WILLIAMSON )

ILLINOIS WORKERS® COMPENSATION COMMISSION

ARBITRATION DECISION
Ronald Summers,
Employee/Petitioner
V. Case #10 WC 015875
The American Coal Company,
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

Petitioner was 67 years old at the time of arbitration. He graduated from West Frankfort
High School. He worked for 38 years in underground coal mining. During his coal mining

career in addition to coal dust he was exposed to silica, roof bolting fumes, diesel fumes and
Trowel-on.

Petitioner’s last day of exposure in the coal mine was February 21, 2010, at Respondent’s
Galatia mine. He was 63 years old on that date and his classification was face boss. Rather than
sinking a new shaft, the mine was driving a new entrance so they could use the old air shafis and
returns. On the last day of employment, Petitioner was exposed to coal dust. He testified that he
quit working on that day because they were going to send him to the other portal to go down.
His health was getting bad and he could not breathe and he could not walk that much. He
testified that it was a difficult decision for him financially. After he left the coal mine he took on
some piddly kind of work such as carpentry work which he does not turn in for taxes. He did not
seek any regular employment because he could not keep up with what they wanted done.

After high school Petitioner worked at Norge, a washing machine factory. Next he
worked at Gardeners Heating and Air putting in air conditioning, furnaces, and duct work. He
also worked at Carl Motors in the body shop. Petitioner’s first coal mine job was with Inland
Steel in 1969. At Inland Steel, he ran a miner and then went to roof bolting. He was at Inland 1
for approximately 12 years. He then worked at Freeman 6 as a face boss for about two years.
His next job was with Inland 2 as a face boos in 1987. His next job was with General Belt
spotting supplies and conveyor belts in the coal mine. He did that job for about two years and
then went to work for Paula Rone. In that job he seeded sides of the roads and similar work. He
did that for a couple of years and then went back to the coal mine working for Respondent
starting in 2005. He started at Respondent as an examiner, and then went to face boss. He

testified that he made the switch because the grandkids he was responsible for were going to
college and he needed more money.
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Petitioner first noticed breathing problems at work when he was an examiner. As an
examiner he would have to walk approximately six miles per shift. During the whole shift he
was in the return where all the gases, rock dust, coal dust and everything goes out of the mine.
He noticed that he had trouble walking and keeping up. He would have difficulty getting to the
board to record his readings on time. As of arbitration Petitioner could walk half a mile on level
ground, He testified that he avoids stairs but he could walk up a flight of about 10 stairs.

Petitioner testified that from the first time he noticed breathing problems as an examiner
until the last day that he worked at the mine, his breathing problems worsened. He testified that
since he quit the mine up until arbitration his breathing problems had gotten just a little bit but
not much worse. Petitioner testified that he takes Spiriva with an inhaler. He testified that his
breathing problems slow him down in his activities of daily life. He testified that his breathing

affects anything he tries to do such as walking and horseback riding. He testified that he cannot
get out in the heat and humidity.

Petitioner saw Dr. Graham, his primary care physician, for his breathing problems. Dr.
Graham referred him to Dr. Elsherbini. He testified that Dr. Elsherbini did all kinds of tests. He
talked to both Dr. Graham and Dr. Elsherbini about his breathing problems. Petitioner testified
that he has not done anything other than manual labor. Petitioner started smoking when he was
about 18 and continues to smoke about a pack a day. Petitioner also has heart problems and
some contusions where he got hit in the head with a rock.

Petitioner testified that if he were offered a job in the mine today, he wouldn’t take it
because he could not do it. In his last job, he was responsible for a lot of people and had to get
them out of the mine. He would never make it out, let alone get them out. He also had to make

quick decisions and his thinking is not what it ought to be. He testified that he was “physically
and mentally shot.”

A couple of months after he retired, Petitioner moved to Oklahoma to be near his son and
grandchild. He lived there for two and a half years before moving back to Illinois because of his
health and the home they owned in Thompsonville, Illinois. They have 20 acres with horses and
bams. Petitioner and his wife care for and feed the horses. He travels to Oklahoma where his

son has a horse training business. There is someone there to saddle and unsaddle the horses that
Petitioner uses.

Petitioner had a TIA in November 2012, which was about the time he noticed having
more significant memory problems. He was also having memory problems when he was stil
working and is one of the reasons that he quit. He also developed atrial fibrillation, an irregular
heart rate, in December 2013. He is still treating for the irregular heartbeat. He testified that he
first took breathing medication after seeing Dr. Graham in March 2013. Petitioner testified that

Dr. Repsher and Dr. Graham told him to stop smoking. He testified that he was not going to
stop. Petitioner testified that he has trouble with his knees.

When Petitioner retired from the coal mine he had a CDL license. He gave it up when he
came back to Illinois. He did not use the CDL after he left the mine.
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From time to time while he was working as a coal miner, Petitioner underwent chest x-
ray screenings for black lung. He never paid any attention to the reports that he received from
time to time after those x-rays were done. He testified that when he saw the various physicians,
including Dr. Houser, his attorney sent him to, he was always honest with them in describing his
complaints and problems.

Petitioner was seen by Dr. William Houser on January 6, 2011, at the request of
Petitioner’s counsel. (Petitioner’s Exhibit No. 1, p. 7). Dr. Houser has been the medical director
of the Deaconess Hospital Black Lung Clinic since it started in 1979. (Petitioner’s Exhibit No.
1, p. 4). Dr. Houser has conducted 3,000 or 4,000 exams in the Black Lung Clinic. (Petitioner’s
Exhibit No. 1, p. 5). Dr. Houser is board certified in internal medicine, pulmonary disease and
critical care medicine. (Petitioner’s Exhibit No. 1, Dep. Exhibit No. 1). Dr. Houser testified that
he has seen hundreds of patients at the request of Petitioner’s counsel. (Petitioner’s Exhibit No.
1, p. 33). Petitioner was not a patient of Dr. Houser’s and he saw him on only one occasion.
(Petitioner’s Exhibit No. 1, p. 33). Dr. Houser took the test to be certified as a B-Reader and did
not pass the test. He has never been a B-Reader. (Petitioner’s Exhibit No. 1, pp- 54-55). Dr.
Houser is the medical director for the Southwest Indiana Respiratory Disease Program. One of

the missions of that organization is to assist miners in obtaining black lung benefits. (Petitioner’s
Exhibit No. 1, p. 34).

Petitioner was 64 years old at the time of Dr. Houser’s examination. He complained to
Dr. Houser of shortness of breath. He had some cough and sputum and occasional wheezing.
Petitioner told Dr. Houser that he could walk up to a mile at a slow pace. He had smoked for the
past 38 years averaging one pack of cigarettes per day. but over the past few years had increased
to one and one-half packs per day. Petitioner did not take any regular medications or treatment
at the time of Dr. Houser’s examination. (Petitioner’s Exhibit No. 1, pp. 17-18). On physical

examination, Petitioner’s chest was clear to percussion and to auscultation. (Petitioner’s Exhibit
No. 1, p. 18).

On pulmonary function testing, Dr. Houser noted mild airway obstruction with modest
bronchodilator response. Dr. Houser testified that there was a 13% improvement with
bronchodilator. It did not reverse to normal. He concluded that indicated some sign of a

reversible disease, such as bronchospasm or possibly mucosal edemna or possibly mucus.
(Petitioner’s Exhibit No. 1, p. 19).

Dr. Houser testified that Petitioner had coal workers’ pneumoconiosis which was related
to his 35 year history of coal mine employment. (Petitioner’s Exhibit No. 1, p. 25). Based on his
diagnosis of coal workers’ pneumoconiosis and COPD, Dr. Houser opined that Petitioner could
have no further exposure to the environment of a coal mine without endangering his health.
(Petitioner’s Exhibit No. 1, pp. 26-27). Dr. Houser testified that independent of causation,
exposure to coal and/or rock dust is likely to aggravate COPD and therefore would be a factor
that would cause more rapid progression of the disease process. (Petitioner’s Exhibit No. 1, pp.
26-27). Dr. Houser testified that in terms of symptoms, shortness of breath and cough with
mucus could be some of the symptoms commonly seen with COPD. (Petitioner’s Exhibit No. 1,
p. 27). He testified that at the cellular level, there is no difference between COPD caused by

5
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mining versus smoking. (Petitioner’s Exhibit No. 1, p. 27). Dr. Houser testified that NIOSH and
the Department of Labor’s official position is that the relative risk of smoking and coal mining
for obstructive lung disease is similar. He testified that the American Thoracic Society’s
position is that coal mining in a heavily exposed miner can be worse than smoking. (Petitioner’s
Exhibit No. 1, p. 28). Dr. Houser believed that Petitioner had clinically significant pulmonary
impairment caused by exposure to coal and rock dust as well as cigarette smoking. He also
testified that Petitioner had radiographically apparent abnormalities that are consistent with
pulmonary impairment. (Petitioner’s Exhibit No. 1, p. 30). Dr. Houser testified that Petitioner
would be able to do heavy manual labor if he could go where the labor was to be done safely.
(Petitioner’s Exhibit No. 1, pp. 31-32).

Dr. Houser testified that with regard to the history of cough and sputum, he felt it was
insufficient to make the diagnosis of chronic bronchitis. He testified that Petitioner would be in
danger for developing chronic bronchitis with continued tobacco use. (Petitioner’s Exhibit No.
1, p. 34). Dr. Houser testified that there are many causes for exertional dyspnea and
deconditioning would be high on the list. (Petitioner’s Exhibit No. 1, p. 35).

According to Dr. Houser the damage caused by tobacco use shows up on spirometry as
an obstruction. When significant dust exposure results in pneumoconiosis and pulmonary
impairment is associated with same, then it is classically a restrictive defect. He testified that
there was no evidence of restriction in Petitioner. Dr. Houser testified that in about 95% of the
cases for those individuals who develop coal workers’ pneumoconiosis and cease their exposure
to coal mine dust, the disease process is unlikely to progress. (Petitioner’s Exhibit No. 1, pp. 36-
37). Dr. Houser testified that once a person has radiographic evidence of coal workers’
PNEUMOCONiosis, it is permanent. Normally, it will not regress in terms of profusion or disappear
from a lung zone where it was previously. (Petitioner’s Exhibit No. 1, p. 38).

As for an individual who has developed an obstruction and continues to smoke, Dr.
Houser would anticipate an accelerated decline in his pulmonary function over time. He testified
that Petitioner’s continued use of tobacco was injurious to his health and he told him to stop.
(Petitioner’s Exhibit No. 1, pp. 39-40).

Petitioner did not tell Dr. Houser that he left coal mining at the time he did due to
respiratory disease or relate an inability to perform the duties of his last job in the coal mine.
(Petitioner’s Exhibit No. 1, p. 42). The only aggravant for his symptoms that Petitioner related
to Dr. Houser was exertion. (Petitioner’s Exhibit No. 1, p. 43).

Dr. Houser based his diagnosis of obstruction on Petitioner’s FEVI/FVC of 68. He
testified that the lower limit of normal for Petitioner would be something between 69.5 and 69.3.
He testified that Petitioner was right on the cusp, but he was below the lower limit of normal.
(Petitioner’s Exhibit No. 1, p. 46). Dr. Houser testified that the meaning of a low FEVI/FVC
ratio accompanied by an FEV1 within the normal range was unclear. He testified that whether
that pattern represents air flow obstruction would depend on the results of additional testing such
as bronchodilator response, diffusion capacity, gas exchange evaluation and exercise testing.
(Petitioner’s Exhibit No. 1, p. 48). Dr. Houser did bronchodilator testing on Petitioner, but he
did not measure his blood gases, lung volumes or diffusion capacity and did not perform exercise
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testing. (Petitioner’s Exhibit No. 1, p. 49). He testified that the spirometry he performed was
flagged for a number of variability and quality cautions. (Petitioner’s Exhibit No. 1, p. 51). Dr.
Houser testified that the results from the bronchodilator testing that was performed on Petitioner
was something that is seen with COPD from any cause, including smoking. (Petitioner’s Exhibit
No. 1, pp. 56-57).

Dr. Henry K. Smith, board certified radiologist and NIOSH B-Reader, interpreted
Petitioner’s chest x-ray of February 17, 2005, as positive for pneumoconiosis, category 1/1 with
P/S opacities in all lung zones. Dr. Smith interpreted the chest x-ray of March 2, 2010, as
positive for pneumoconiosis with P/P opacities in all lung zones, profusion 1/1. Dr. Smith also
interpreted chest x-ray of November 9, 2011 as positive for pneumoconiosis, category 1/1 with
P/S opacities in the middle and lower lung zones. Dr. Smith also interpreted a CT scan
performed on November 9, 2011. He noted that the findings on the CT scan were consistent
with simple coal workers’ pneumoconiosis with small opacities, primary P, secondary S

throughout the mid and lower and to a lesser extent upper lung zones. (Petitioner’s Exhibit No.
4))

Dr. Robert Cohen interpreted chest x-ray of Petitioner dated February 17, 2005, as
positive for pneumoconiosis, category 1/0 with P/P opacities in all lung zones. Dr. Cohen made
an identical interpretation of the chest x-ray dated November 9, 2011. Dr. Cohen also reviewed
the CT scan of November 9, 2011. He noted that there were scattered round opacities which
were less than 1.5 mm in diameter at low profusion. He noted that these would correspond with
P-shaped and sized opacities on plain radiographs. Dr. Cohen is board certified in internal

medicine, pulmonary disease and critical care as well as being a NIOSH B-Reader. (Petitioner’s
Exhibit No. 5).

Dr. Michael Alexander interpreted the chest x-ray of March 2, 2010, as positive for
pneumoconiosis, category 1/1 with P/S opacities in all lung zones. Dr. Alexander is a board
certified radiologist and NIOSH B-Reader. (Petitioner’s Exhibit No. 6).

Dr. Jerome F. Wiot, who has been board certified in radiology since 1959 and a NIOSH
B-reader, since the inception of the B-reading program interpreted chest x-ray of Petitioner dated
March 2, 2010. He found no evidence of coal workers’ pneumoconiosis. Dr. Wiot also served
on the American College of Radiology Task Force on Pneumoconiosis beginning in 1969.
(Respondent’s Exhibit No. 9).

Dr. James Castle, who is board certified in internal medicine and pulmonary disease and
has been a B-reader since 1985, interpreted chest x-ray of Petitioner dated March 2, 2010. He

found no evidence of coal workers’ pneumoconiosis on said film. (Respondent’s Exhibit No.
11).

Records from NIOSH were admitted into evidence. A chest x-ray taken on September 4,
1999, was interpreted by an A and B-reader as completely negative for pneumoconiosis. A chest
x-ray taken on February 17, 2005, was interpreted by an A-reader as completely negative for
pneumoconiosis and by a B-reader gave said film a 0/1 profusion with S/T opacities in the mid
and lower lung zones bilaterally. (Respondent’s Exhibit No. 10).
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Dr. Eric Graham is a family practice physician in Marion, Illinois. In his practice he
treats coal miners and former coal miners. He treats patients who have asthma and COPD. On
occasions with some patients who have lung problems, he sends them to a pulmonologist for a
consult. (Petitioner’s Exhibit No. 2, pp. 4-5). In the course of his practice, he has provided care
and treatment to Petitioner. He first saw Petitioner on December 11, 2012, and has seen him
three times since then. (Petitioner’s Exhibit No. 2, p. 7). Dr. Graham responded to eight
questions that Petitioner’s counsel asked of him in a letter dated July 18, 2013. Dr. Graham
testified that he believed Petitioner to have pulmonary diseases and he sent him out for a
pulmonary consult to confirm that. (Petitioner’s Exhibit No. 2, pp. 8-9).

Dr. Graham testified that Petitioner has COPD which was caused in part or aggravated
and made worse by his exposures during his years as an underground coal miner. (Petitioner’s
Exhibit No. 2, p. 10). In his opinion Petitioner has asthma which was also caused in part or
aggravated and made worse by his exposure as an underground coal miner. In light of
Petitioner’s asthma and COPD Dr. Graham testified that if Petitioner were to have further
exposure to the environment of a coal mine, same would present a risk to his health by way of
increasing the potential for progression of his asthma and COPD. (Petitioner’s Exhibit No. 2, pp.
10-11). Dr. Graham testified that in light of Petitioner’s work related lung disease, he did not

retain the pulmonary capacity to do the manual labor required of a coal miner. (Petitioner’s
Exhibit No. 2, pp. 11-12).

Dr. Graham is not board certified. He is board eligible in family medicine. (Petitioner’s
Exhibit No. 2, p. 12). Dr. Graham is not aware of what Petitioner’s physical condition was prior
to December 11, 2012, other than by way of history. When Dr. Graham saw him on that date
Petitioner related to him shortness of breath on mild exertion. He told Dr. Graham that he had no
chronic cough. The medical history that Petitioner related to Dr. Graham was positive for COPD
and black lung. He also reported being a current smoker of a pack per day. (Petitioner’s Exhibit
No. 2, p. 13). Dr. Graham testified that assuming Petitioner smoked between 30 and 50 years,
two to two and a half packs a day, that was a significant history of tobacco use. He testified that
tobacco use is the leading cause of COPD and is associated with cough, sputum and shortness of
breath. Dr. Graham would expect a decline in Petitioner’s pulmonary function over time with
continued tobacco use. (Petitioner’s Exhibit No. 2, p. 14). Dr. Graham told Petitioner to stop
smoking. He testified that if he were to stop smoking, the progression of his lung disease,
although it would not stop, would decrease. (Petitioner’s Exhibit No. 2, p. 15). When Petitioner
first saw Dr. Graham he was taking Lisinopril which is an ace inhibitor for blood pressure. Dr.
Graham testified that the medicine can be associated with cough. (Petitioner’s Exhibit No. 2, pp.
15-16). His O, saturation on room air was 97% which was normal. On physical examination Dr.
Graham found Petitioner’s lungs clear to auscultation without rales, rhonchi or wheeze.
(Petitioner’s Exhibit No. 2, p. 16). Dr. Graham’s assessment on that date was hypertension and
dyspnea. The diagnosis of dyspnea was based upon what Petitioner related to Dr. Graham. He
did not diagnose him with COPD or asthma. (Petitioner’s Exhibit No. 2, pp. 16-17).

Petitioner underwent a chest x-ray in the emergency room on March 1, 2013, because of
altered mental status. The impression was no acute cardiopulmonary disease. (Petitioner’s
Exhibit No. 2, pp. 17-18). Petitioner returned to Dr. Graham on March 11, 2013. Again he had
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no chronic cough. His oxygen saturation on that date was 100%. Dr. Graham did not diagnose
him with COPD or asthma. Dr. Graham advised him to come back in six months. (Petitioner’s
Exhibit No. 2, pp. 20-22). Petitioner returned on March 21, 2013, to specifically talk to Dr.
Graham about black lung. At that time he related a different history about his cough. He
reported to Dr. Graham that he had an established diagnosis of COPD and black lung.
(Petitioner’s Exhibit No. 2, p- 22). On that date Petitioner’s O, saturation was 99% on room air
which is normal. Physical examination of the chest revealed no rales, rhonchi or wheezes. Dr.
Graham’s assessment on that date was decompensated chronic obstructive pulmonary disease
based upon his interpretation of Petitioner’s description of what was going on with him. On that
date Dr. Graham planned a referral to a pulmonologist. He could not recall if Petitioner
requested the referral to the pulmonologist. (Petitioner’s Exhibit No. 2, pp. 24-25).

Dr. Graham testified that in his opinion Petitioner had asthma based upon one of the
pulmonary function tests that was performed by Dr. Elsherbini. Dr. Graham testified that Dr.
Eilsherbini did not diagnose Petitioner with asthma. (Petitioner’s Exhibit No. 2, p. 27). Dr.
Elsherbini did not diagnose Petitioner with biack lung. Dr. Elsherbini is board certified in
pulmonary medicine. (Petitioner’s Exhibit No. 2, p. 28). Dr. Elsherbini’s interpretation of the
pulmonary function tests of May 21, 2013, was moderate airway obstruction with significant
change post bronchodilator and their use was recommended. Petitioner’s total lung capacity and
diffusion capacity were normal. (Petitioner’s Exhibit No. 2 p. 38). Dr. Graham testified that he
could not make a diagnosis of asthma without having a methacholine challenge performed. He
did not see a methacholine challenge in the records. (Petitioner’s Exhibit No. 2, p. 39). Dr.
Graham prescribed Spiriva to Petitioner on March 21, 2013. He believed that was the first time
Petitioner had ever taken a breathing medication. (Petitioner’s Exhibit No. 2, pp. 42-43).

Petitioner was seen on December 9, 2013 for shoulder pain. His review of systems was
negative for cough shortness of breath or hemoptysis. He was still smoking a pack a day. On
examination his lungs were clear to auscultation without rales, rhonchi or wheeze. An ECG
performed at that time revealed an arial fibrillation. (Petitioner’s Exhibit No. 2, pp. 43-44). Dr.
Graham talked to Petitioner about stopping smoking and offered to help him in that, but
Petitioner was not interested. (Petitioner’s Exhibit No. 2, p. 46).

At the request of counsel for Respondent, Dr. Cristopher A. Meyer interpreted chest films
of Petitioner dated February 17, 2005, March 2, 2010, and November 9, 2011. He also reviewed
a chest CT scan dated November 9, 2011. Dr. Meyer found the 2005 film to be quality 2 due to
mottle. The 2010 film was quality 1. The 2011 film was quality 3 and was barely of diagnostic
quality because it was overexposed. It was actually a digital hard copy examination where the
size of the film was reduced. (Respondent’s Exhibit No. 1, p. 40). Regarding the 2005 film, Dr.
Meyer described the lungs as clear and noted there were calcified subcarinal lymphnodes
indicating prior granulomatous disease. He found no evidence of coal workers’ pneumoconiosis.
He made essentially the same interpretation of the 2010. He saw no findings of coal workers’
pneumoconiosis on the 2011 film. He did note one vague nodule inferiorly at the left base, for
which he recommended repeat examination. The CT scan of November 9, 2011, demonstrated
mild centrilobular emphysema but there was no septal thickening or irregularity to suggest
fibrosis. There were no findings of coal workers’ pneumoconiosis on the CT scan.
(Respondent’s Exhibit No. 1, pp. 40-41). Dr. Meyer compared the films from February 17,
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2005, and March 2, 2010, side by side on his view box. He did not see any differences in terms
of the presence of disease on those two films. (Respondent’s Exhibit No. 1, pp. 42-43).

Dr. Meyer reviewed the A and B readings from NIOSH for the February 17, 2005, chest
x-ray. His interpretation was concordant with the results for the major profusion category as
both of the reports from NIOSH gave a major category of zero, meaning no findings of
pneumoconiosis. One of the reports described lower zone S and T opacities of profusion 0/1,
which Dr. Meyer did not agree with. (Respondent’s Exhibit No. 1, p. 45). Dr. Meyer testified
that S and T opacities in the bilateral mid and lower lung zones are not characteristic of coal
workers’ pneumoconiosis. He testified that S and T opacities are linear while coal workers’
pneumoconiosis is characteristically a fine nodular disease which begins in the upper zones. He
testified that if the S and T opacities were in fact present on the 2005 film, then they should be
readily evident on the chest CT scan performed years later, and there was nothing on the chest
CT to support that finding. (Respondent’s Exhibit No. 1, p. 46). Dr. Meyer testified that the CT
scan of Petitioner’s chest was a more sensitive tool for the diagnosis of lung disease than plain
films of the chest. He testified that pneumoconiosis over time will not typically disappear from a
lung zone once it is established there. It will not typically regress over time in terms of
profusion. (Respondent’s Exhibit No. 1, pp. 48-49).

Dr. Meyer has been board certified in radiology since 1992 (Respondent’s Exhibit No. 1,
p. 7). Dr. Meyer has been a B-reader since 1999 (Respondent’s Exhibit No. 1, p. 19). Dr. Meyer
was asked to take the B-reading exam by Dr. Jerome Wiot. (Respondent’s Exhibit No. 1, pp. 19-
20). Dr. Wiot was on the original committee that designed the training program for the B-reader
program. Dr. Meyer testified that the B-reading entails a very specific form that has been
developed to evaluate the chest x-ray for the presence or absence of occupational lung disease.
(Respondent’s Exhibit No. 1, pp. 21-22). Dr. Meyer testified that the B-reader looks at the lung
to decide whether there are any small nodular opacities or any linear opacities and based on the
size and appearance of those small opacities, they are given a letter score. The distribution of the
opacities is also described because different pneumoconiosis are seen in different regions of the

lung. Coal workers’ pneumoconiosis is typically an upper zone predominant process.
(Respondent’s Exhibit No. 1, pp. 22-23).

At the request of Respondent, Dr. Lawrence Repsher conducted a review of medical
records and examined Petitioner on November 9, 2011, at St. Francis Hospital in Tulsa,
Oklahoma. (Respondent’s Exhibit No. 2, p. 6). Petitioner complained to Dr. Repsher of
progressive dyspnea on exertion for the past several years, as well as cough productive of scant
yellow/green phlegm. Petitioner denied having asthma, COPD, emphysema, atopy or GERD.
(Respondent’s Exhibit No. 2, pp. 9-10). Dr. Repsher recorded a smoking history of two packs
per day since 1966 although his smoking was somewhat less than a pack a day while actually
working in the mine. Petitioner estimated he had approximately 90-pack-year cigarette smoking
history. Dr. Repsher described such smoking history as significant. (Respondent’s Exhibit No.
2, p. 10). Dr. Repsher testified that a significant smoking history is associated with the
development of chronic obstructive pulmonary disease. In Dr. Repsher’s opinion Petitioner’s
continued smoking habit was injurious to his health. (Respondent’s Exhibit No. 2, p. 11). Dr.
Repsher would anticipate a progression of Petitioner’s symptoms and the potential for a decline
in his pulmonary function over time if he continued to smoke. (Respondent’s Exhibit No. 2, p.

10
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12). On physical examination of the chest Petitioner’s breath sounds were diminished
bilaterally. There were no rales, rhonchi or wheezes, even with forced expiration.
(Respondent’s Exhibit No. 2, pp. 12-13). Dr. Repsher testified that the diminished breath sounds
were consistent with Petitioner’s smoking history and more consistent with the emphysema
component. (Respondent’s Exhibit No. 2, p. 13).

Dr. Repsher reviewed chest x-ray taken of Petitioner on March 2, 2010, as well as the x-
ray taken as part of Dr. Respher’s examination on November 9, 2011. Dr. Repsher found no
evidence of coal workers’ pneumoconiosis on these films. Dr. Repsher also reviewed a high
resolution CT scan of the chest which showed calcified mediastinal and hilar adenopathy. Dr.
Repsher testified that CT scans are generally accepted diagnostic techniques capable of showing

the presence or absence of radiographic coal workers’ pneumoconiosis. (Respondent’s Exhibit
No. 2, pp. 13-14).

The pulmonary function tests performed as part of Dr. Repsher’s examination were
normal although the flow volume loops suggested very mild underlying COPD of no clinical
significance, The arterial blood gases were normal. The carboxihemoglobin level was elevated
at 3.4% which along with the markedly elevated serum nicotine and cotinine levels suggested a

current one to one and a half pack per day cigarette smoking habit. (Respondent’s Exhibit No. 2,
pp. 14-15).

Dr. Repsher’s review of outside medical records revealed nothing relevant to the issue of
coal workers’ pneumoconiosis with the exception of his long and heavy cigarette smoking habit
varying from one and a half to two packs per day and a persistent refusal to consider stopping
smoking. (Respondent’s Exhibit No. 2, pp. 19-20). Dr. Repsher’s final impression regarding
Petitioner, was no evidence of coal workers’ pneumoconiosis on chest x-ray of pulmonary
function testing. From a respiratory point of view, Petitioner was fully fit to perform his usual
coal mine work or work of a similarly arduous nature in a different industry. (Respondent’s
Exhibit No. 2). Dr. Repsher agreed with Dr. Houser that Petitioner was capable of heavy manual
labor. (Respondent’s Exhibit No. 2 pp. 21-22). Dr. Repsher testified that a person who has
category 1 radiographically significant coal workers’ pneumoconiosis can have normal
pulmonary function testing, normal physical exam of the chest, normal blood gases and no
complaints. (Respondent’s Exhibit No. 2 p. 39). The individual would probably not know he

had coal workers’ pneumoconiosis until he had a chest x-ray that showed it. (Respondent’s
Exhibit No. 2, p. 40).

Dr. Repsher agreed that the best thing for a person with coal workers’ pneumoconiosis to
do is stop the exposure. (Respondent’s Exhibit No. 2, p. 45). He testified that it would be very
unlikely for a person to be a coal miner and have his coal workers’ pneumoconiosis that is
radiographically significant manifest itself in the last year of his coal mining. (Respondent’s
Exhibit No. 2, p. 46). Dr. Repsher testified that the scarring of coal workers’ pneumoconiosis
cannot perform the functions of normal healthy lung tissue. At the site of that scarring and at the
site of the focal emphysema there would be impairment by definition although it may not be able
to be measured. (Respondent’s Exhibit No. 2, p. 48).

11
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Medical records of Cape Neurological Surgeons were admitted into evidence. Petitioner
was seen by Dr. Kee B. Park on July 25, 2007, with complaints of neck and back pain as well as
bilateral hand numbness. He denied shortness of breath. History was taken of Petitioner that he
was smoking two packs of cigareties per day. Examination of the chest revealed the lungs to be
clear to auscultation. (Respondent’s Exhibit No. 4, pp. 2-3). When Petitioner was seen again on
August 22, 2007, he again denied shortness of breath and again admitted to smoking two packs
of cigarettes a day. (Respondent’s Exhibit No. 4, pp. 4-5).

Medical records of Dr. Donnie Shelton were admitted into evidence. Petitioner was seen
on August 17, 2006, to establish care. He related that he had not been seen by a doctor for three
to four years. He related a history of smoking two packs a day for 20 years. He denied any
shortness of breath and his review of systems respiratory was negative. Physical examination of
the chest revealed the lungs to be clear to auscultation and percussion. He was counseled to stop
smoking. (Respondent’s Exhibit No. 3, pp. 42-44). Petitioner underwent a chest x-ray on
August 18, 2006. The lungs were free of acute infiltrates. The upper lung zones were relatively
lucent, suggesting emphysematous change. The lungs were mildly hyperinflated. There were
focal scattered classifications within the lung fields consistent with old granulomatous
inflammation. The radiologist’s impression was that the films were suggestive of early chronic
obstructive pulmonary disease. (Respondent’s Exhibit No. 3, p. 40). Petitioner was seen in
follow up on August 30, 2006. He again reported smoking one to two packs per day in a 14 hour
period. He reported that he worked underground in a coal mine 12 to 14 hours a day. He denied
shortness of breath and review of systems respiratory was negative. Physical examination of the
chest revealed that the lungs were clear to ausculiation and percussion. He was again counseled
regarding smoking cessation. (Respondent’s Exhibit No. 3, pp. 38-39). When Petitioner
returned on April 30, 2007, he was still smoking two to three packs of cigarettes per day.
Review of systems respiratory was negative. (Respondent’s Exhibit No. 3, pp. 36-37).
Petitioner was seen on July 30, 2008, with complaint of ear pain. Physical examination of the
chest revealed the lungs to be clear to auscultation. (Respondent’s Exhibit No. 3, pp. 10-11).
Physical examination of the chest on June 30, 2009, also revealed the lungs to be clear to
auscultation. (Respondent’s Exhibit No. 3, pp. 8-9).

Medical records of Warren Clinic were admitied into evidence. Petitioner was seen by
Dr. Patrick Lee Murphy on November 10, 2011. He was noted to be a tobacco user, smoking
two packs a day for 30 years. Review of systems respiratory was positive for dyspnea. Physical
examination of the chest revealed the lungs to be clear to percussion and auscultation. Petitioner
was counseled about tobacco cessation. (Respondent’s Exhibit No. 5, pp. 40-42). On December
12, 2011, Petitioner’s review of systems respiratory was negative for cough, dyspnea and
wheezing. Physical examination of the chest revealed the lungs clear to percussion and
auscultation. (Respondent’s Exhibit No. 5, pp. 26-28). Petitioner was seen on November 19,
2012, for possibie TIA. He was having increasing memory problems. In that office note
Petitioner’s tobacco usage was charted to be two and a half packs a day for 50 years, totaling 125
pack years. Review of systems respiratory was negative for cough, dyspnea and wheezing.
Physical examination of the chest revealed the lungs clear to percussion and auscultation.
(Respondent’s Exhibit No. 5, pp. 18-20). On November 28, 2012, Petitioner underwent chest x-
ray at St. Francis Hospital which was interpreted by the radiologist as having no abnormality.
(Respondent’s Exhibit No. 5, pp. 16-17). Petitioner was seen by Dr. Murphy on November 28,

12
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2012. He was noted to still be smoking. His review of systems respiratory was negative for

cough, dyspnea and wheezing. Physical examination of the chest revealed the lungs clear to
auscultation and percussion. (Respondent’s Exhibit No. 5, pp. 2-5).

Medical records of Marion Pulmonary and Sleep Clinic were admitted into evidence.
Petitioner was seen there on April 18, 2013, upon referral of Dr. Eric Graham. The referral was
for performance of methacholine challenge test. Petitioner complained of moderate daily
dyspnea with activity, but no wheeze, fatigue or coughing up sputum. Review of systems
cardiovascular revealed no shortness of breath when walking. Petitioner was noted to have
smoked for 20 to 30 years. His medications included Spiriva. Physical examination of the chest
revealed no wheezing or rhonchi. The assessment was shortness of breath with activities.
(Respondent’s Exhibit No. 7, p. 11-14). Petitioner underwent a high resolution CT of the chest
on May 2, 2013. The radiologist found mild central bronchiectasis with moderate pulmonary
emphysema. He also found mild bibasilar intralobular septal thickening with mild ground-glass
opacities. There was no mention of pneumoconiosis in the report. (Respondent’s Exhibit No. 7,
p. 9). Petitioner underwent pulmonary function testing on May 2, 2013. Interpretation was
moderate airway obstruction with significant change post bronchodilator with a normal lung
capacity and diffusion capacity. (Respondent’s Exhibit No. 7, p. 7). Petitioner returned to see
Dr. Elsherbini on May 15, 2013, at which time his chief complaint was shortness of breath.
Petitioner had no wheeze and no sputum production. Physical examination of the chest revealed

no dyspnea and no wheezing or rhonchi with good air movement and decreased breath sounds.
(Respondent’s Exhibit No. 7, pp. 2-5).

June Blaine is a vocational rehabilitation counselor. She works with individuals that have
some type of work related accident or condition and evaluates their ability to return to work. She
has been in vocational rehabilitation for 34 years. (Petitioner’s Exhibit No. 3, p. 5). Ms. Blaine
met with Petitioner at her office and asked questions about his background, work history and
subjective complaints and also completed some vocational testing. He was given the Wide
Range Achievement Revision 4. It assesses an individual’s academic achievement in word
reading, reading comprehension and math computation. Petitioner scored grade 2.6 in word
reading; he scored grade 7.1 in sentence comprehension; and he scored grade 4 in math.
(Petitioner’s Exhibit No. 3, pp. 7-8) Ms. Blaine testified that she thought the tests were a fair
assessment of what Petitioner could do. (Petitioner’s Exhibit No. 3, pp. 8-9). Petitioner was a
high school graduate and had previously had a Class A CDL. (Petitioner’s Exhibit No. 3, p. 9).

The areas in Petitioner’s job history where Ms. Blaine saw some transferrable skills
would be along the lines of warehouse clerk, but said history was rather dated. Ms. Blaine
testified that he might get an entry level position which would pay minimum to $9.00 per hour.
She testified that he might use his CDL experience in a local truck driving type position which
would pay $12.00 to $13.00 per hour to start. (Petitioner’s Exhibit No. 3, pp. 10-11).

Petitioner’s counsel asked Ms. Blaine to determine how much Petitioner was capable of
earning outside of coal mining given his age, experience, training, education and transferrable
skills in light of the current job market. Ms. Blaine was asked to assume that Petitioner was
medically precluded from working as a coal miner due to his occupational disease and to assume
any physical limitations he may have most strongly in favor of the coal company and to assume

13
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that he was able to do heavy manual labor. (Petitioner’s Exhibit No. 3, pp. 12-13). Ms.
testified that given those assumptions there was no need for her to review medical records.
(Petitioner’s Exhibit No. 3, p. 13). Ms. Blaine was not provided any medical records regarding
Petitioner. All she knows about his medical condition is his self-report and the information that
she was provided that he was not able to go back to work in the mine. (Petitioner’s Exhibit No.
3, pp. 18-19). Ms. Blaine testified that when she is asked to be involved as a vocational expert,
she customarily asks for medical to get an understanding of what the restrictions are and the
course of treatment that has been provided. (Petitioner’s Exhibit No. 3, pp. 19-20). She could
not recall the last time an attorney other than Petitioner’s counsel retained her as an expert and
gave her no medical to review. (Petitioner’s Exhibit No. 3, p. 20). Ms. Blaine did not know who
said Petitioner could not return to the coal mine or when it was said. (Petitioner’s Exhibit No. 3,
pp. 22-23). If the assumption that she was asked to make by Petitioner’s counsel is not correct,
the opinions which she expressed may very well be different. Petitioner did not ask her to help
him in any job search. (Petitioner’s Exhibit No. 3, p. 23).

The Arbitrator gives little weight to Ms. Blaine’s opinions since she failed to review any
medical records or reports to determine limitations on Petitioner’s employability. If an expert’s

opinion lacks a factual basis, the opinion deserves little weight. Doser v. Savage Manufacturing
& Sales, 142 1li. 2d 176, 195-196 (1990).

CONCLUSIONS OF LAW

Issue (¢): Did an occupational disease occur that arose out of and in the course of
Petitioner’s employment by Respondent?

Issue (f): Is Petitioner’s current condition of ill-being causally related to the injury?

Petitioner has failed to prove by a preponderance of the evidence that he has an occupational
disease arising out of and in the course of his employment. The Arbitrator finds the x-ray
interpretations by Drs. Meyer, Wiot, Castle and NIOSH to be more credible than the
interpretations by Drs. Smith, Alexander and Cohen. Dr. Smith interpreted the chest x-ray of
March 2, 2010, as positive for pneumoconiosis with opacities in all lung zones. He interpreted
the chest x-ray of November 9, 2011, as positive for pneumoconiosis with opacities in the middle
and lower lung zones. Dr. Houser testified that once a person has radiographic evidence of coal

workers’ pneumoconiosis it is permanent and will not regress in terms of profusion or disappear
from the lung zone where it was previously.

Dr. Houser testified that on pulmonary function testing Petitioner had mild airway
obstruction with modest bronchodilator response. Dr. Repsher testified that the pulmonary
function testing performed as part of Dr. Houser’s examination was normal despite poor effort
and cooperation with testing procedures. Dr. Repsher testified that the pulmonary function
testing performed as part of his examination in November 2011, was normal. On testing by Dr.
Elsherbini on May 2, 2013, Pefitioner was noted to have moderate airway obstruction. The

physicians agreed that Petitioner would likely continue to see a decline in his pulmonary function
related to his continued cigarette smoking habit.

14
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Although Petitioner testified that he had breathing problems while working in the mine,
the Arbitrator finds that Petitioner has failed to prove by a preponderance of the evidence that his

breathing complaints are causaily related to his coal mine dust exposure. Petitioner has failed to

prove that his current condition of ill-being is causally related to his employment with
Respondent.

Issue (0): Other Section 19(d) of the Occupational Diseases Act

Petitioner has smoked one to two packs of cigarettes per day for almost 50 years. All of
Petitioner’s treating and examining physicians counseled him on smoking cessation, yet
Petitioner continues to engage in said habit. Dr. Repsher testified that continued smoking would
be injurious to Petitioner’s health. Furthermore, Drs. Graham, Houser and Respher testified that
they would anticipate a continued decline in Petitioner’s pulmonary function if he continued
smoking. In light of his continued smoking habit, the Arbitrator finds that Petitioner is persisting

in an injurious practice which is contributing to any decline in pulmonary health which he would
be suffering.

Petitioner’s claim for compensation is denied. All other issues are rendered moot.

is
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STATE OF ILLINOIS ) IZ Affirm and adopt (no changes) |:| Injured Workers’ Benefit Fund (§4(d))
)SS. | [] Affirm with changes [ ] Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON ) I:l Reverse D Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
D Madify None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Roger Beran,

SO 15IWCC0420

Vvs. NO: 11 WC 31781

Dynegy Midwest Generation, Inc.,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection,
temporary total disability, medical expenses, notice, permanent partial disability, and being
advised of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached
hereto and made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed Apri! 7, 2014 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to
Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.
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Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $41,200.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: juN5- 2019 a.M:o f , W

David L. Gore

DLG/gaf U“
O: 5/28/15 ]
o Ll Tt
Stephepdslathis
M W

Mario Basurto




’ ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

BERAN, ROGER Case# 11WCO031781

Employee/Petitioner 1 5 I W C C 0 4 2 0

DYNEGY MIDWEST GENERATION INC
Employer/Respondent

On 4/7/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.06% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0368 WIMMER & STIEHL
WILLIAM L WIMMER

2 PARK PL

SWANSEA, IL 62226

0299 KEEFE & DePAULI PC
NEIL A GIFFHORN

#2 EXECUTIVE DR
FAIRVIEW HTS, IL 62208



STATE OF ILLINOIS }

D Injured Workers® Benefit Fund (§4(d))
)SS.

Rate Adjustment Fund (§8(g))
COUNTY OF WILLIAMSON ) [] second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION CO

ARBITRATION DECISION Mflgmf W C C 0 4 2 0

ROGER BERAN Case # 11 WC 31781
Employee/Petitioner o

v

DYNEGY MIDWEST GENERATION, INC.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city of
Herrin, on January 17, 2014, After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D ‘Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

B. D Was there an employee-employer relationship?

C. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

D. E ‘What was the date of the accident?

E. Was timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ill-being causally related to the injury?

G. D What were Petitioner's eamings?

H. |:| ‘What was Petitioner's age at the time of the accident?

L D What was Petitioner's marital status at the time of the accident?

Y. Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. ‘What temporary benefits are in dispute?
JTPD (] Maintenance TTD

L. What is the nature and extent of the injury?

M. D Should penalties or fees be imposed upon Respondent?

N. D Is Respondent due any credit?

0. D Other

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 3128146611  Toll-free 866/332-3033 Web site: www.iwee. il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/783-7084
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On December 21, 2010, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner eamed $78,644.80; the average weekly wage was $1,512.49.
On the date of accident, Petitioner was 56 years of age, married with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medicat services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $10,946.89 for salary
continuation, for a total credit of $10,946.89.

Respondent is entitled to a credit of $23,267.95 under Section 8(j) of the Act.
ORDER

Respondent shall pay reasonable and necessary medical services as set forth in Petitioner’s Exhibit 7 (and as discussed in
the Memorandum of Decision of Arbitrator), as provided in Sections 8(a) and 8.2 of the Act. Respondent shall be given
credit of $23,267.95 for medical benefits that have been paid by its group insurance carrier, and Respondent shall hold
Petitioner harmless from any claims by any providers of the services and the subrogation claim of Blue Cross Blue Shield
of Bilinois for which Respondent is receiving this credit, as provided in Section 8() of the Act.

Respondent shall pay Petitioner temporary total disability benefits of $1,008.27/week for 10 6/7 weeks, commencing
December 13, 2011 through February 28, 2012, as provided in Section 8(b) of the Act. Respondent shall be given credit of
$10,946.89 for a salary continuation that was paid to Petitioner during this period, representing payment in full.
(Respondent stipulated that it would not seek credit for any overpayment).

Respondent shall pay Petitioner permanent partial disability benefits of $669.64/week for 61.5 weeks, because the injuries
sustained caused the 15% loss of use to each hand, as provided in Section 8(e) of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of

Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change ar a decrease in this award, interest shall not accrue.

KA

Signature of Arb ifrator\‘ Date

ICArbDec p, 2

AR 7 - 10



STATE OF ILLINOIS )

COUNTY OF WILLIAMSON ;SS 1 5 I ‘w CC 0 4 2 0

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

ROGER BERAN
Employee/Petitioner

\A Case# 11 WC 31781

DYNEGY MIDWEST GENERATION, INC.
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR
FINDINGS OF FACT

Petitioner, Roger Beran, began working for Respondent, Dynegy Midwest Generation, in May 1979 as a
repairman, and has continued in that capacity to the present date. As a repairman, he was responsible for
maintenance on ail mechanical equipment at Respondent’s power generation plant. Petitioner’s job requires the
regular and repetitive use of numerous handheld tools, including wrenches, ratchets, breaker bars, drive impact
wrenches, jackhammers and handheld grinders (which are electric and pneumatic). These tools created substantial
vibration that was transferred to the hands and wrists of Petitioner. Petitioner became a certified welder in 1996 in
addition to his repairman duties. This job required the use hand grinders, handheld needle scalars and handheld wire
wheel grinders in order to prepare surfaces for welding. Petitioner engaged in duties that required the repetitive use
of these tools from May 1979 to the present.

The medical records of Petitioner’s primary care physician, Dr. Mary Agne, indicated that in January 2008,
he complained of numbness in his left fingers. Electrodiagnostic testing of January 14, 2008 noted mild left carpal
tunnel syndrome (CTS). (Respondent’s Exhibit (RX) 1). Petitioner testified that the complaints in 2008 would
“come and go” over the following two years. In late 2010, Petitioner began experiencing pain, tingling and
numbness in both hands that was waking him up at night, and which resuited in a visit to the company nurse, Terry
Rehmer, on December 21, 2010. Petitioner explained his problems to Nurse Rehrmer at that time. Petitioner testified
that it was at this time that the complaints were not going away, and were of a constant nature, It was also at this
time that Petitioner engaged in active medical treatment to his bilateral hands and wrists.

Petitioner presented to Dr. Agne on February 24, 2011. On that date, Dr. Agne noted that Petitioner was
diagnosed with CTS in 2008, “which was mild at that time.” Dr. Agne recommended repeat electrodiagnostic
testing, which occurred on February 28, 201 1. The findings were consistent with bilateral moderate CTS. (RX 1).

Dr. Agne referred Petitioner to Dr. David Reid. Petitioner presented to Dr. Reid on April 7, 2011. (PX 4, p.
7). Dr. Reid recommended bilateral carpa! tunne! surgeries. The first surgery was performed on December 13, 2011
to Petitioner’s left wrist, and the second surgery to Petitioner’s right wrist was performed on December 30, 2011.
(PX 4, p. 9). Dr. Reid was provided with Petitioner’s job duties, and testified that said duties were causative factors
in Petitioner’s CTS. (PX 4, pp. 11-15).
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Petitioner continued having problems with finger numbness following the surgeries, and Dr. Reid referred

him to Dr. Susan Mackinnon. (PX 4, p. 10). Dr. Mackinnon did not have any further treatment recommendations.
(PX3;PX 4, p. 10).

On October 29, 2013, Petitioner was examined by Dr. William Strecker at Respondent’s request pursuant
to Section 12 of the Illinois Workers’ Compensation Act, 820 ILCS 305/1 et seq. (hereafter the “Act”™). Petitioner
testified that he provided Dr. Strecker with a description of his job duties with Respondent and the notes from Dr.
Reid. Petitioner offered the report of Dr. Strecker into evidence as Petitioner’s Exhibit 9, but Respondent objected to
its admission. The Arbitrator sustained the objection, and Petitioner’s Exhibit 9 was rejected.

Petitioner was paid a salary continuation when he was off work for the surgeries and subsequent
recuperation time. (See RX 3). There may have been an overpayment, but Respondent stipulated at trial that it was
not seeking a credit for any overpayment. Petitioner also testified that his medical expenses were paid through his
group insurance (see PX 6 and RX 2), but that there remains an outstanding medical invoice from St. Elizabeth’s
Hospital totaling $711.50, with an cutstanding balance of $74.56. (PX 7).

Petitioner returned to his regular job with Respondent following his release from care. Petitioner stil! has
problems with his grip. At times, he experiences weakness in his hands after performing certain tasks. He
experiences some discomfort when bending his wrists. He notices issues with his pinch strength, especially when
picking up nuts and bolts, If he welds for extended periods of time with no breaks, his wrists fatigue.

CONCLUSIONS OF LAW

Issue (C): Did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent?; and

Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

The Arbitrator concludes that the repeated use of vibrating hand tools by Petitioner over a 32 year period
resulting in pain, numbness and tingling in both hands, which in turn led to a diagnosis of bilateral CTS for which
Petitioner underwent surgeries. Dr. Reid, Petitioner’s treating surgeon, testified that Petitioner’s job duties were
causative factors in the development of Petitioner’s CTS. Respondent had an examination performed by Dr.
Strecker on October 29, 2013, but has chosen not to present any evidence or opinions as to causal connection that
contradicted the opinion of Dr. Reid. The Arbitrator further found that Petitioner was a credible witness at trial, and
said credibility was evidenced by Petitioner testifying in an open and forthcoming manner. Based on the foregoing,
the Arbitrator finds that Petitioner suffered bilateral CTS that arose out of and in the course of his employment, and
that said condition is causally refated to his work duties with Respondent.

Issue (D): What is the date of accident?; and
Issue (E): Was timely notice of the accident given to Respondent?

Petitioner first sought treatment for his left hand in 2008, after feeling episodes of numbness. At this time,
Petitioner’s symptoms would “come and go.” Petitioner was diagnosed with mild left CTS in January 2008. No
further treatment was provided. In late 2010, Petitioner’s symptoms were bilateral and became worse. He then

reported this to Respondent’s nurse on December 21, 2010. He then sought treatment from his primary care doctor,
and underwent electrodiagnostic testing in February 201 I, which revealed bilateral moderate CTS.

2
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The Arbitrator finds that the manifestation date of Petitioner’s injuries was December 21, 2010, when his
symptoms became so severe that he decided to seek out Respondent’s nurse and inform that representative of his
condition. Proper notice to Respondent under the Act was therefore given on this date.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

The Arbitrator finds that the medical bills, as reflected in Petitioner’s Exhibit 6, were paid by Blue Cross
Blue Shield of THinois, Petitioner’s group insurance carrier, and that the bills represent the customary normal
charges for services rendered in connection with the treatment of Petitioner’s medical condition consistent with the
opinion of Dr. Reid. There is an unpaid medical bill at issue, as reflected in Petitioner’s Exhibit 7, with an
outstanding balance of $74.56. Respondent shall pay this outstanding bill, subject to the medical fee schedule,
Section 8.2 of the Act.

Issue (K): What temporary benefits are in dispute? (TTD)

The Arbitrator finds that Petitioner was temporarily totally disabled from December 13, 2011, the date of
his first surgery, until February 28, 2012, when he was released to return to work by Dr. Reid. Respondent paid
Petitioner a salary continuation during this time, and is not seeking a credit for any overpayment.

Issue (L): What is the nature and extent of the injury?

Petitioner suffered from bilateral CTS as a result of his work duties with Respondent. He underwent
bilateral carpal tunnel surgeries. Following his surgeries, he still had complications with numbness in his hands and
was referred for more treatment to Dr. Mackinnon. However, Dr. Mackinnon did not believe there was any further
treatment necessary.

Petitioner returned to his job with Respondent following his medical release. He still experiences issues with
his grip. He also experiences weakness in his hands after performing certain duties. Petitioner experiences
discomfort when bending his wrists, and notices issues with his pinch strength, especially when picking up nuts and
bolts. If Petitioner welds for extended periods of time with no breaks, his wrists will tire.

Based upon the foregoing, the Arbitrator finds that Petitioner experienced the 15% loss of usc of the right
hand and the 15% loss of use of the left hand, pursuant to Section 8(e) of the Act.
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STATE OF ILLINOIS ) Affirm and adopt (no changes}) I:l Injured Workers’ Benefit Fund (§4(d))
) SS. |:| Affirm with changes [:I Rate Adjustment Fund {§8(g))
COUNTY OF JEFFERSON ) |:| Reverse I:l Second Injury Fund (§8(e}18)
[ ] PTD/Fatal denied
|:| Modify E’ None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Jackie Matthews,
Petitioner, 1 5 I %’ C C 0 4 2 E_
VS. NO: 13 WC 40777

Cahokia Unit School District #187,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issue of prospective
medical and being advised of the facts and law, affirms and adopts the Decision of the Arbitrator,
which is attached hereto and made a part hereof. The Commission further remands this case to
the Arbitrator for further proceedings for a determination of a further amount of temporary total
compensation or of compensation for permanent disability, if any, pursuant to Thomas v.
Industrial Commission, 78 I11.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed December 17, 2014 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT 1S FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petiticner on account of said accidental injury.

No bond is required for removal of this cause to the Circuit Court by Respondent. The

party commencing the proceedings for review in the Circuit Court shall file with the Commission
a Notice of Intent to File for Review in Circuit Court.

DATED:  JuN5- 2019 ;Q_dnﬂnﬂ f . W

David L. Gore

DLG/gaf
O: 5/27/15
e “2%4 e 4

Stepl'.lf? athis

Mario Basurto
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NOTICE OF 19(b)/8(a) ARBITRATOR DECISION

JACKIE MATTHEWS Case# 13WC040777

15IWCC0421

CAHOKIA UNIT SCHOOL DISTRICT #187
Employer/Respondent

On 12/17/2014, an arbitration decision on this case was filed with the Ilinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.11% shall accrue from the date listed above to the day before the

date of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall
not accrue.

A copy of this decision is mailed to the following parties:

1846 BROWN & CROUPPEN PC
KERRY | O'SULLIVAN

211 N BROADWAY SUITE 1600
ST LOWIS, MO 63102

0810 BECKER HOERNER THOMPSON ET AL
RODNEY W THOMPSON

5111 W MAIN ST

BELLEVILLE, IL 62228
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STATE OF ILLINOIS )

}SS.
COUNTY OF Jefferson )

D Injured Workers' Benefit Fund (§4(d))
[_] Rate Adjustment Fund (§8(g))
[ ] Second Injury Fund (§8(c)18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

19(b)/8(a) 151WCCo421

Jackie Matthews Case#13 WC 40777
Employee/Petitioner

\2 Consolidated cases: none
Cahokia Unit School District #187
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brandon Zanotti, Arbitrator of the Commission, in the city of
Mt. Vernon, on June 10, 2014. The case was thereafter assigned to Arbitrator Jeffrey Huebsch for

decision. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the disputed
issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Hlinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

I:l Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

D ‘Was timely notice of the accident given to Respondent?

E] Is Petitioner's current condition of ill-being causally related to the injury?

D What were Petitioner's earmnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the tune of the accident?

. Were the medical services that were provrded‘to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medlcal\sarwces?
K. [X] Is Petitioner entitled to any prospective medical %are? . 5
L. D What temporary benefits are in dispute?
O TpPD [_] Maintenance 11D
M. D Should penalties or fees be imposed upon Respondent?
N. [_] Is Respondent due any credit?

0. [I Other _

1CArbDecl9(E) 2710 100 W. Randolph Street #3-200 Chicago, IL 60601 312/814-6611 Tollfree 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-301% Rockford 815/987-7292 Springfield 217/785-7084
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On the date of accident, November 28, 2012 Respondent was operating under and subject to the provisions of
the Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $42,536.00; the average weekly wage was $818.00.

On the date of accident, Petitioner was 54 years of age, married with 0 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Petitioner 5 claim for prospective medical care, as recommended by Dr. David Robson, is denied.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING ArpreALs Unless a party files a Petition for Review within 30 days after receipt of this decision,

and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal resultgingither no change or a decrease in this award, interest shall not accrue.

December 16, 2014

Date
[CAsbDec19(b)
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INTRODUCTION

This matter was tried before Arbitrator Zanotti on June 10, 2014. The issues in dispute were causal
connection and medical expenses, both incurred and prospective. The Parties agreed that all of the medical
bills, with the exception of the bill from Dr. Robson, have been or will be paid by Respondent. The case was
assigned to Arbitrator Huebsch for decision.

FINDINGS OF FACT

Petitioner has been employed by Respondent as a campus security officer for over 5 years. He was 54
years old on the date of accident.

The Parties stipulated that Petitioner sustained accidental injuries, which arose out of and in the course
of his employment by Respondent on November 28, 2012. Petitioner intervened in a fight between two girls
and they all fell to the ground. He was kicked in the neck and legs by the girls while he was on the ground and

one of the girls punched him when they got up. He struck his head and the back part of his neck on the way
down.

The first medical treatment was by Dr. Byler, the company doctor, on December 14, 2012. At that
time Petitioner reported bilateral knee complaints, headaches and neck stiffness and soreness into the upper
trapezius. Dr. Byler ordered physical therapy. Petitioner completed physical therapy at the Work Center. On
January 10, 2013, Petitioner continued to complain of cervical pain, neck crepitus and headaches and bilateral
knee pain, so Dr. Byler referred him to Dr. Russell Cantrell.

Petitioner requested that both Dr. Byler and Dr. Cantrell order neck and knee MRI studies. Both
physicians declined to order the studies.

Dr. Cantrell saw Petitioner on February 13, 2013 and diagnosed a cervical strain/sprain superimposed on
a pre-existing cervical degenerative disc disease condition and bilateral knee contusions. Dr. Cantrell ordered
additional physical therapy for his neck and knees. On April 3, 2013 Petitioner continued to complain of
bilateral knee pain and cervical pain. Dr. Cantrell ordered no additional treatment for Petitioner’s knees and
recommended a strength assessment at the Work Center. On April 24, 2013, Dr. Cantrell reviewed the strength
assessment which noted reductions in streggth in all cardinal planes of movement. Dr. Cantrell recommended
more physical therapy with strengthening using a multi-cervical unit. On June 4, 2013, Petitioner followed up
with Dr. Cantrell and he noted that, although the Work Center records showed improvement in range of motion
and strength, Petitioner still had pain complaints and strength measures below normal range. Dr. Cantrell
recommended a strengthening program. On July 15, 2013, Petitioner reported neck spasms and improved
strength with numbness to both hands and forearms. Dr. Cantrell ordered an EMG/NCV which did not
demonstrate denervation consistent with cervical radiculopathy, but showed bilateral median neuropathies at the
wrists. There was no evidence of polyneuropathy. Dr. Cantrell released Petitioner at MM to continue with a
HEP and continue to work at full duty on July 29, 2013. Petitioner testified that, at that time, his neck, head and

knees did not feel better. On August 6, 2013, Dr. Cantrell provided an impairment rating of 3% body as a whole
and 0% of each knee.

Petitioner testified that he asked the insurance company for authorization for additional treatment and he
was told no. He hired an attorney and was referred to Dr. David Robson.
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Dr. Robson saw the Petitioner on February 5, 2014 for an IME at the request of his attorney. Dr.
Robson opined that the November 28, 2012 injury aggravated an underlying cervical spondylosis. Dr. Robson
noted that prior to the motor vehicle accident (sic), Petitioner did not have ongoing cervical or radicular

complaints. Dr. Robson recommended an MRI of the cervical spine. Dr. Robson did not think that Petitioner
was at MMI for his injuries.

Respondent then sent Petitioner back to Dr. Russell Cantrell on April 28, 2014. Petitioner testified that
he told Dr. Cantrell at the appointment that he was only there because workers’ compensation sent him there.
Petitioner told Dr. Cantrell that he trusted him to provide him treatment and he did everything Dr. Cantrell told
him te do as far as therapy was concerned for many months, but Dr. Cantrell did not have his best interests in
mind and he did not help him. Dr. Cantrell’s report of April 28, 2014 states that since Petitioner was released
by Dr. Cantrell previously, he had been “roughed up” several times and that his symptoms had worsened.

Petitioner testified that in August of 2013 he was transferred from the Cahokia High School to an
elementary school. Thus, there was no opportunity for him to have been “roughed up” as stated in Dr.
Cantrell’s report. Petitioner testified to ongoing neck pain that is aching in nature and radiates into his
shoulders with numbness in both hands. He described this pain at the base of his neck. He also has complaints
with regard to his bilateral knees, such as problems squatting down, problems running and he feels as though his
knees are going to give way. Petitioner testified that he has not gotten better.

Petitioner denied prior treatment for his neck and right knee. He had left knee surgery in 2001. He
denied subsequent injuries to his neck and knees.

Petitioner lost no time from work as a result of the accident.

CONCLUSIONS OF LAW

The Arbitrator adopts the above Findings of Fact in support of the Conclusions of Law set forth below.

Issue F: Is Petitioner's current condition of ill-being causally related o the injury?

Based upon Petitioner’s testimony and the medical records, Petitioner’s condition of ill-being (i.e.:
bilateral knee contusions and aggravation of cervical disc disease) is found to be causally related to the work
injury of November 28, 2012.

Issue J: Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

Per the agreement of the Parties, Respondent has or will pay all medical bills due at the time of trial,
with the exception of the disputed bill from Dr. Robson.

Dr. Robson saw Petitioner at the request of his attorney for an IME. The bill for his services is not a
proper § 8(a) expense and is not awarded.
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Issue O: Is the Respondent liable for prospective medical care?

Petitioner’s request for prospective medical care (the MRI of the c-spine and further review, per Dr.
Robson) is denied. The lack of physical exam findings suggesting myelopathy and the lack of radiculopathy
findings on the EMG/NCYV do not support further diagnostic studies, such as the recommended MRI. Dr.
Cantrell’s opinion on this issue and that Petitioner is at MMI is found to be credible and persuasive.
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STATE OF ILLINOIS ) Affirm and adopt (no changes) I:I Injured Workers’ Benefit Fund (§4(d))
) SS. I:I Affirm with changes [:I Rate Adjustment Fund (§8(g))
COUNTY OF ADAMS ) [] reverse [ ] Second Injury Fund (§8(e)18)
[ ] PTD/Fatal denied
I:I Medify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Robert Peyton,
)
Petitioner, 1 5 I %J C C @ 4 2 2
Vs. NO: 13 WC 35325
M & M Service Company,
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Respondent herein
and notice given to all parties, the Commission, after considering the issues of accident, medical
expenses, prospective medical expenses, causal connection, and being advised of the facts and
law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a part
hereof. The Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 I11.2d 327, 399
N.E.2d 1322, 35 Iil.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed November 17, 2014 is hereby affirmed and adopted.

IT [S FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $45,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

D .
DLG/gaf -erm
O: 5/27/15
45 StephepfMathis
/“ZL %//

Mario Basurto




ILLINUVID WURKREKS GUMPFENSAIIION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

PEYTON, ROBERT Case# 13WC035325

Employee/Petitioner 1 5 I w C C @ 4 2 2

M & M SERVICE COMPANY

Employer/Respondent

On 11/17/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.06% shall accrue from the date listed above to the day before the date

of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue.

A copy of this decision is mailed to the following parties:

5341 BROWN & BROWN
DAVID JEROME

5440 N ILLINOIS STSUITE 101
FAIRVIEW HEIGHT, IL 62208

RUSIN & MACIOROWSKI LTD
JENNIFER MEJIA

2506 GALEN DR SUITE 108
CHAMPAIGN, IL 61821



STATE OF ILLINOIS )

)88,
COUNTY OF ADAMS )

[ njured Workers® Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(g))

[ Second Injury Fund (§8(e)18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSIO

arsrTraTioN DECISION] 5§ T ¥ NC CH422

19(b)

Robert Peyton Case # 13 WC 35325
Employee/Petitioner

V. Consolidated cases: n/a

M & M Service Company
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each party.
The matter was heard by the Honorable William R. Gallagher, Arbitrator of the Commission, in the city of Quincy,
on October 2, 2014. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?

D Was timely notice of the accident given to Respondent?

@ Is Petitioner's current condition of ill-being causally related to the injury?
. D What were Petitioner's earnings?

. |:| What was Petitioner's age at the time of the accident?

D What was Petitionet's marital status at the time of the accident?

o0 w

- = m o mm

L__I Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. Is Petitioner entitled to any prospective medical care?

L. D What temporary benefits are in dispute?

[ ]TPD [ ] Maintenance []1mD
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
O. [ ]Other

ICArbDect9(b} 2/10 100G W. Randolph Street #8-200 al_icago, 1L 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084




On the date of accident, August 15 2012, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $41,969.04; the average weekly wage was $807.10.

On the date of accident, Petitioner was 55 years of age, married with 0 dependent child(ren).

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for other

benefits, for a total credit of $0.00. The parties stipulated Petitioner was paid full salary during the period of time
he was off work.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Respondent shall authorize and pay for prospective medical treatment including, but not limited to, the left knee
surgery recommended by Dr. Brett Wolters.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS  Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE  If the Commission reviews this award, interest at the rate set forth on the
Notice of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;
however, if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

N November 12, 2014
Date

William R. G

gher, A.rbitraﬁ
ICArbDeci9(b)
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Petitioner filed an Application for Adjustment of Claim which alleged he sustained an accidental
injury arising out of and in the course of his employment for Respondent on August 15, 2012.
According to the Application, Petitioner fell over oversized rocks in a parking lot and injured his
right knee (Arbitrator's Exhibit 2). Petitioner subsequently filed an Amended Application which
alleged that Petitioner injured both the right and left knees. Respondent stipulated that Petitioner
sustained an accidental injury to his right knee that required meniscal surgery; however,
Respondent disputed liability in regard to the left knee on the basis of accident and causal
relationship. This case was tried in a 19(b) proceeding and Petitioner sought an order for
prospective medical treatment in regard to the left knee.

Findings of Fact

Petitioner began working for Respondent in 1984 as a fuel salesman. Petitioner’s job duties
included loading a truck and making deliveries of fuel to farms and commercial locations
throughout Macoupin and Madison Counties. On August 15, 2012, Petitioner was making a fuel
delivery to one of Respondent's customers. When he exited the truck, be stepped onto a large
rock and sustained a twisting injury to his right leg.

Petitioner reported the accident to Respondent but delayed seeking medical treatment for a few
months because he did not like going to the doctor unless it was absolutely necessary. Petitioner
continued to work for Respondent even though he was experiencing right knee symptoms.

Petitioner initially sought medical treatment from Respondent's company physician, Dr. Gregg
Laws. Dr. Laws saw Petitioner on December 17, 2012, and he ordered an x-ray of Petitioner's

right knee (Respondent's Exhibit 3). He subsequently referred Petitioner to Dr. Brett Wolters, an
orthopedic surgeon.

Dr. Wolters evaluated Petitioner on January 8, 2013. Dr. Wolters' records of that date contained a
history of the work-related accident and that Petitioner had right knee pain and swelling since
that time. Petitioner denied any knee problems prior to the accident. Dr. Wolters' record of that
date did not contain any reference to Petitioner having any left knee complaints. Dr. Wolters

opined that Petitioner had a possible meniscus tear and ordered an MRI scan (Petitioner's Exhibit
3; Deposition Exhibit 2).

At trial Petitioner testified that his initial primary problem was the pain and swelling in his right
knee, but that he also experienced a slight ache in the left knee but no swelling or other

significant symptoms. Petitioner stated that he informed Dr. Wolters of the symptoms in both of
his knees at the time of the initial evaluation.

The MRI scan was performed on January 14, 2013, and it revealed a tear of the posterior homn of
the medial meniscus as well as some fraying of the lateral meniscus. Dr. Wolters saw Petitioner

on January 22, 2013, and recommended Petitioner undergo arthroscopic surgery (Petitioner's
Exhibit 3; Deposition Exhibit 2).

On February 25, 2013, Dr. Wolters performed arthroscopic surgery on Petitioner's right knee and
the procedure consisted of repair of a complex medial meniscus tear and removal of a loose

Robert Peyton v. M & M Service Company 13 WC 35325
Page 1
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body. Dr. Wolters also noted the presence of mild chondromalacia. When Dr. Wolters saw
Petitioner on March 5, 2013, he observed minimal swelling of the right knee and a full range of
motion. He authorized Petitioner to return to work without restrictions on March 11, 2013
(Petitioner's Exhibit 3; Deposition Exhibit 2).

Petitioner testified that he retumed to work to his regular job of delivering fuel to farms and
commercial businesses. When Petitioner delivered fuel, he had to back the truck up to the tank,
remove the hose from the back of the truck and drag it to the location of the tank. Petitioner
stated that he would have to drag the fuel hose from 15 to 100 feet to make a fuel delivery.

When Petitioner returned to work, he testified that he was limping while performing his job
duties and was putting more weight on his left leg. Petitioner stated that he began to experience
aching and swelling in his left knee, but later on he began to experience more severe symptoms
similar to those he had in the right knee following the accident.

Dr. Wolters saw Petitioner on April 2, 2013, and Petitioner informed him that he felt he had
"overworked" his left knee. Dr. Wolters noted some joint line tenderness of the left knee
(Petitioner's Exhibit 3; Deposition Exhibit 2). Petitioner testified that this was the first time he
requested Dr. Wolters provide any treatment for his left knee symptoms.

On April 23, 2013, Dr. Wolters saw Petitioner, and, at that time, Petitioner had developed
significant swelling in both knees. Dr. Wolters injected and aspirated fluid from both knees. Dr.
Wolters' record of that date noted that Petitioner had been experiencing left knee symptoms since
the injury (Petitioner's Exhibit 3; Deposition Exhibit 2).

Dr. Wolters saw Petitioner on May 21, 2013, and Petitioner continued to complain of left knee
symptoms. Dr. Wolters' record of that date noted that Petitioner had altered his gait and had left
knee pain since the time of the accident (Petitioner's Exhibit 3; Deposition Exhibit 2).

Dr. Wolters ordered an MRI scan of the left knee which was performed on June 5, 2013. The
scan revealed a possible old ACL tear, an extensive complex tear of the medial meniscus, joint
effusion and a bone contusion of the medial femoral condyle. Dr. Wolters saw Petitioner on June
18, 2013, and recommended Petitioner have arthroscopic surgery performed on the left knee
(Petitioner's Exhibit 3; Deposition Exhibit 2).

At the direction of the Respondent, Petitioner was examined by Dr. Richard Lehman, an
orthopedic surgeon, on September 5, 2013. In connection with his examination of Petitioner, Dr.
Lehman reviewed medical records provided to him by Respondent. Dr. Lehman opined that
Petitioner had bilateral degenerative changes in both knees. In regard to the right knee, Dr.
Lehman opined that the meniscal tear was degenerative and that the need for meniscal surgery
was not related to the accident. In regard to the left knee, Dr. Lehman opined that Petitioner had
long term chronic degenerative changes in both the ACL and meniscus which pre-existed any
accident (Respondent's Exhibit 1; Deposition Exhibit 2).

Dr. Lehman was deposed on May 1, 2014, and his deposition testimony was received into
evidence at trial. Dr. Lehman's testimony was consistent with his medical report and he

Robert Peyton v. M & M Service Company 13 WC 35325
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reaffirmed his opinion that Petitioner's right knee surgery was not related to the accident and that
the tear was degenerative in nature. He also testified that the left knee condition was a long term
degenerative problem that was not related to the work injury. Dr. Lehman did agree that
Petitioner's favoring his right leg following the surgery could have caused the tear in the left
knee. He further agreed that further treatment of the left knee was appropriate (Respondent's
Exhibit 1: pp 19-20; 23-26).

Dr. Wolters was deposed on September 26, 2014, and his deposition testimony was received into
evidence at trial. Dr. Wolters' testimony was consistent with his medical records regarding his
treatment of Petitioner. Dr. Wolters testified that Petitioner initially informed him that he was
having left knee complaints on April 2, 2013. He specifically noted that Petitioner was bearing
more weight on the left knee because of the right knee pain. He opined that favoring the left knee
and putting more pressure on it could aggravate and make the left knee more symptomatic. Dr.
Wolters opined that it was possible that Petitioner's altered gait favoring the right knee following
surgery could have caused the left meniscal tear. Even if the left meniscal tear had been present
prior to the accident, Dr. Wolters opined that Petitioner's altered gait could have made the left
knee symptomatic (Petitioner's Exhibit 3: pp 13-16; 23-24).

While Dr. Wolters conceded that he could not definitively state when the left meniscus tear
occurred, Petitioner had no symptoms which would have necessitated surgery until after he
sustained the injury to his right knee and had surgery performed. It was the right knee injury that
necessitated the surgery which, in tum, caused Petitioner to place greater stress and pressure on
the left knee (Petitioner's Exhibit 3: pp 36-37).

Petitioner testified that at the time of trial he is still working for Respondent and continues to
perform his regular work duties. Petitioner continues to experience pain and swelling in the left
knee and he relies more on his right leg, in particular, to get in and out of his truck. Petitioner
does want to proceed with the left knee surgery as recommended by Dr. Wolters.

Conclusions of Law
In regard to disputed issues (C) and (F) the Arbitrator makes the following conclusion of law:
The Arbitrator concludes that Petitioner sustained an accidental injury arising out of and in the
course of his employment for Respondent on August 15, 2012, and that his current condition of
ill-being in regard to both his knees is causally related to same.

In support of this conclusion the Arbitrator notes the following:

There was no dispute that Petitioner sustained an accidental injury arising out of and in the
course of his employment for Respondent on August 15, 2012, which caused an injury to
Petitioner's right knee that ultimately required arthroscopic surgery.

The Arbitrator found Petitioner to be a believable and credible witness on his own behalf.

Further, Petitioner's testimony regarding the accident of August 15, 2012, and his job duties was
unrebutted.

Robert Peyton v. M & M Service Company 13 WC 35325
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Dr. Wolters authorized Petitioner to return to work without restrictions just 15 days after
performing arthroscopic surgery on Petitioner's right knee. Petitioner returned to work to a job
that was physically demanding and Petitioner favored his right knee because of his ongoing
symptoms, causing symptoms in his left knee.

Petitioner testified that when he first saw Dr. Wolters on January 8, 2013, he informed him that
he had a slight ache in his left knee, but that the bulk of his symptoms of pain and swelling were
in regard to the right knee. Dr. Wolters' medical records and testimony was that the first time
Petitioner informed him of the left knee symptoms was when Dr. Wolters saw Petitioner on April
2, 2013. While the Arbitrator acknowledges that this is an inconsistency, it is of minimal
significance.

Whether or not Petitioner had some minor aches in the left knee at the time of the accident does
not impact the fact that, following the right knee surgery, Petitioner's gait was altered causing

him to put greater pressure and stress on his left knee. Dr. Wolters opined that this could cause
the meniscal tear in the left knee or make it symptomatic.

The Arbitrator finds the opinion of Petitioner's treating physician, Dr. Wolters, to be more
persuasive than Respondent's Section 12 examiner, Dr. Lehman.

In regard to disputed issue (K) the Arbitrator makes the following conclusion of law:

The Arbitrator concludes Petitioner is entitled to prospective medical treatment including, but
not limited to, the left knee surgery recommended by Dr. Brett Wolters.

In support of this conclusion the Arbitrator notes the following:

Dr. Wolters has opined that arthroscopic surgery on Petitioner's left knee is appropriate. There is
no medical opinion to the contrary.

Robert Peyton v. M & M Service Company 13 WC 35325
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers' Benefit Fund (§4(d))
) 8S. Affirm with changes l:l Rate Adjustment Fund (§8(g))
COUNTY OF MADISON ) D Reverse I:’ Second Injury Fund (§8(e)18)

PTD/Fatal denied

D Modify IZ None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

15IWCC0423

Vs, NO: 09 WC 42028

Michael D. Scott,

Petitioner,

SMX Corporation/The Seaton Corporation,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issue of maintenance and vocational
rehabilitation and being advised of the facts and law, expands and otherwise affirms and adopts the Decision of
the Arbitrator, which is attached hereto and made a part hereof. For the reasons set forth below, we agree with
the Arbitrator’s finding that Petitioner failed to prove that he is entitled to reinstatement of vocational
rehabilitation and maintenance benefits. The Commission remands this case to the Arbitrator for a
determination of a further amount of temporary total compensation or of compensation for permanent disability,
if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

Petitioner sustained an undisputed right knee injury on August 10, 2009 when a pallet jack handle struck
his right knee and fractured his tibia. The Arbitrator found that Petitioner’s current condition of ill-being in his
right knee is causally connected to the August 10, 2009 work accident but that Petitioner failed to prove that his
current complaints of low back pain and leg and foot pain are causally connected to the August 10, 2009
accident. The Arbitrator found that Petitioner clearly has ongoing significant problems with his right knee and
ordered Respondent to pay for a follow-up examination with Dr. Nunley to determine if there is any further
treatment to be provided to Petitioner. The Arbitrator denied Petitioner’s request for reinstatement of vocational
rehabilitation and payment of maintenance benefits.

Subsequent to the imposition of permanent restrictions by Dr. Nunley on February 27, 2012, Respondent
instituted a program of vocational rehabilitation and Petitioner ultimately obtained a transport driver job with
Professional Transportation, Inc. (“PTI”), a company that provides transportation for railroad employees going
from one location to another. The record shows that during stops or waiting for passengers, he could stretch his
leg and walk around the transport van as needed. There is no dispute that the transport driver job fit within -
Petitioner’s permanent restrictions from Dr. Nunley. Petitioner successfully passed the Department of
Transportation physical and completed safety education, training, and practice driving for PTL. However, after
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Petitioner’s first three or four trips as a transport driver, he concluded that he did not feel safe driving due to the
aggravation of symptoms in his back, hip and right leg. On March 10, 2014 Petitioner sought treatment at the
Veterans Administration hospital. He complained of right knee pain for several days and was excused from
work for three days. Petitioner did not perform any further work for PTI and on March 15, 2014 he formally
resigned, citing medical reasons. Petitioner requested reinstatement of vocational rehabilitation and
maintenance benefits.

After reviewing all of the evidence, we find that the Arbitrator’s denial of reinstatement of vocational
rehabilitation and maintenance was not contrary to the law or the evidence. Petitioner rejected an acceptable
light duty position that he accepted after thorough and successful vocational rehabilitation. There is no dispute
that the PTI job was within Petitioner’s physical restrictions; the physical requirements of a driver for PTI are
within the limitations set by Dr. Nunley, and no doctor has indicated that Petitioner cannot work as a driver. The
Act provides incentive for the injured employee to strive toward recovery and the goal of returning to gainful
employment by providing that TTD benefits may be suspended or terminated if the employee refuses to submit
to medical, surgical, or hospital treatment essential to his recovery, or if the employee fails to cooperate in good
faith with rehabilitation efforts. Benefits may also be suspended or terminated if the employee refuses work
falling within the physical restrictions prescribed by his doctor. Jnterstate Scaffolding, Inc. v. Ill. Workers'
Comp. Comm'n, 236 111 2d 132, 146-147 (1. 2010) We agree with the Arbitrator that Petitioner failed to prove
that he was unable to continue working at PTI due to a work-related condition stemming from his August 10,
2009 accident and therefore Petitioner was not entitled to reinstatement of maintenance benefits and vocational
rehabilitation when he voluntarily terminated his employment at PTI.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the Arbitrator filed
September 18, 2014 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case is remanded to the Arbitrator for
further proceedings consistent with this Decision, but only afier the latter of expiration of the time for filing a
written request for Summons to the Circuit Court has expired without the filing of such a written request, or
after the time of completion of any judicial proceedings, if such a written request has been filed. The party
commencing the proceedings for review in the Circuit Court shall file with the Commission a Notice of Intent to
File for Review in Circuit Court.

DATED:
Rawo  JUN5- 2015

0-4/8/15 .
46 /éodv & W—

Ruth W. White

(b)) At

Charles J. DéVriefidt

“Joshua D. Luskin
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NOTICE OF 19(b) DECISION OF ARBITRATOR
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SCOTT, MICHAEL D Case# 09WC042028

Employee/Petitioner

SMX CORPORATION/THE SEATON
CORPORATION

Employer/Respondent

On 9/18/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.04% shall accrue from the date listed above to the day before the date

of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue,

A copy of this decision is mailed to the following parties:

5174 EDMONDS LAW OFFICE
J ROBERT EDMONDS

1012 PLUMMER DR SUITE 201
EDWARDVILLE, IL 62025

0445 RODDY LAW LTD
RICHARD ZENZ

303 W MADISON ST SUITE 1900
CHICAGO, IL 60608
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STATE OF ILLINOIS ) [ Injured Workers® Benefit Fund (§4(d))
235 [ Rate Adjustment Fund (§8(2))
oLl ey B B ) [ ] Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
MICHAEL D. SCOTT Case # 09 WC 42028
Employee/Petitioner
v

Consolidated cases: N/A

SMX CORPORATION/THE SEATON CORPORTION
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Nancy Lindsay, Arbitrator of the Commission, in the city of
Collinsville, on 7/22/14. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

0w

. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?

D Was timcly notice of the accident given to Respondent?

o

[X] Is Petitioner's current condition of ill-being causally related to the injury?
. |__—| What were Petitioner's earnings?
. D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

= - m O mm

D Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. @ Is Petitioner entitled to any prospective medical care?

[ What temporary benefits are in dispute?
(1 TPD {X] Maintenance []TTD

M. |Z| Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?
0. |Z Other Reinstatement of Vocational Rehabilitation

ICATbDeci9(b) 2710 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Tollfree 866/352-3033  Web site: www iwec.il. gov
Downstate offices: Collinsville 618/146-3450 Peoria 309/671-3019  Roclford 815/987-7292  Springfield 217/785-7084
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FINDINGS

On the date of accident, 8/10/09, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $20,800.00; the average weekly wage was $400.00.

On the date of accident, Petitioner was 45 years of age, single with 0 dependent children.

Respondent /V/4 paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $48,244.67 for TTD, $0 for TPD, $17,524.61 for maintenance, and $0 for
other benefits, for a total credit of $65,769.28.

ORDER

Petitioner's current condition of ill-being in his right knee is causally connected to his August 10, 2009 work accident.
Petitioner failed to prove that Petitioner's current complaints of low back pain and leg and foot pain are causally
connected to his August 10, 2009 accident.

Petitioner's request for prospective medical care is allowed and Respondent is ordered to pay for a follow-up examination
with Dr. Nuniey to determine if there is any further treatment to be provided to Petitioner regarding his knee.

Petitioner's request for re-instatemnent of vocational rehabilitation and payment of maintenance is denied.

Petitioner's Petition for Penalties and Attomeys' Fees is denied.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,

and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Doy Hercloaiey September 15, 2014
Sidnature of Arbitrator 7 Date

ICArbDec19{b)

38
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Michael D. Scott v. SMX Corporation/The Seaton Corporation,
09-WC-42028 (19(b))

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This case proceeded to arbitration on July 22, 2014. The issues in dispute were causal connection, maintenance,
penalties and attorneys' fees, prospective medical care, and reinstatement of vocational rehabilitation. The
parties agreed that in the event there are currently any unpaid medical bills, no objection will be raised later by

Respondent that such bills should have been presented at the time of this hearing, if it is necessary to try the case
at a later date. Petitioner was the sole witness.

The Arbitrator finds:

Petitioner sustained an undisputed injury to his right leg on August 10, 2009. He was initially seen at Alton
Memorial Hospital where x-rays were taken and revealed a comminuted fracture with multiple fragments and

displacement of fragments in the proximal tibia; large knee joint effusion; and a foreign body of longstanding
duration at the distal thigh. Petitioner was placed in an immobilizer. (PX 1)

Thereafter Petitioner was seen at the Dept. of Veterans Affairs and referred to Dr. Ricci at Washington
University's School of Medicine where he was examined on August 18, 2009 and diagnosed with a bicondylar
tibial plateau fracture. Surgery in the form of an open reduction and internal fixation of a right bicondylar tibial
plateau fracture and a lateral meniscus tear, was performed on August 20, 2009. Petitioner's post-operative
progress continued to be monitored by Dr. Ricci and included physical therapy. (PX 3) As of February 16, 2010

Petitioner was ambulating full weightbearing without any assistive devices. He was reporting pain after standing
on his leg for any period of time. (PX 3)

During this time Petitioner was attending physical therapy having begun in December of 2009. Petitioner was
making very good progress on March 22, 2009. He then missed his appointments on March 24th and March
26th.On March 29, 2010, Petitioner came in stating he had significant pain in his knee and numbness in his
lower leg and foot and felt like something was sticking him under his kneccap. Petitioner had experienced
trouble walking all weekend. He was scheduled to see his doctor next week. The therapist noted that she felt
Petitioner's lower leg pain was radiating pain from his lower back from the way he had walked over the past few
months to which Petitioner replied he had issues with his back since he initially hurt his hip a few years earlier.
As of April 1, 2010 Petitioner's knee was feeling better but he still reported discomfort in his back and a burning
sensation down his right leg. He tolerated therapy well, however, with minimal complaints of pain and
difficulty. On April 5, 2010 the therapist noted Petitioner's overall condition was worse when walking as
Petitioner was complaining of increased knee pain and numbness in his lower leg and the lateral border of his
foot for the last two weeks. Petitioner could recall nothing he had done differently to cause the symptoms.
Walking two blocks would cause leg numbness and knee pain. Petitioner's knee felt like it wanted to
hyperextend. The therapist noted she explained to Petitioner that it was "possible" the numbness was coming

from his low back, noting his history of a low back injury and problems from an initial injury to his hip a few
years earlier. (PX 4)
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Petitioner returned to see Dr. Ricci on April 6, 2010. Petitioner was doing "fair" with regard to his fracture. Dr.
Ricci noted that Petitioner had some numbness in his leg and foot which has been attributed to disc problems in
his back. He was also having some instability in his knees and pain. Dr. Ricci imposed permanent restrictions
and use of an unloader brace. By July 13, 2010 Dr. Ricci was noting increasing pain in Petitioner's knee even
while wearing the unloader brace. Petitioner's exam and x-rays were consistent with post-traumatic arthritis and
a bone defect on the lateral side of Petitioner's knee on the tibia. Dr. Ricci recommended evaluation for a
possible total knee replacement. (PX 2; PX 3, PX 4)

Dr. Ryan Nunley examined Petitioner on August 16, 2010. According to his notes, Petitioner had developed
significant post-traumatic osteoarthritis with failure of his fixation resulting in severe knee pain, cross instability
and significant valgus deformity. Dr. Nunley's office note also states, "Of note, [Petitioner] has three herniated
discs that have occurred since the injury. He has had cortisone injections as well as used anti-inflammatories.
These caused him significant discomfort." (PX 3) Dr. Nunley recommended a total knee replacement when
Petitioner reached the point where he could no longer tolerate the pain. In the interim, Petitioner was placed on

light duty with no standing for prolonged periods of time, no heavy lifting over twenty pounds, and no bending,
kneeling or twisting of the knee. (PX 3; PX 4)

Petitioner underwent a total knee replacement on January 25, 2011 along with removal of previous hardware
and a lateral plate. Petitioner was hospitalized for three days and discharged on January 28, 2011. Post-
operatively Petitioner was kept off work and given physical therapy.

Petitioner began his therapy on March 1, 2011. As of March 7, 2011 Petitioner was noted to have a big bruise on
his leg from kneeling and having been pushed down by someone. On May 5, 2011 Petitioner reported he had
mowed yesterday and it wasn't too bad on his knee; however, his back was bothering him. Petitioner's last
therapy visit was on May 12, 2011 at which time the therapist recommended three more weeks of therapy to

focus on quad strengthening. No back complaints were noted during therapy except for the one comment on
May 3, 2011. (PX 5)

By May 16, 2011 Dr. Nunley was issuing light duty work restrictions. (PX 3)

Petitioner began work hardening at SSM on May 27. 2011. He was to undergo work hardening five times a
week for six weeks. (PX 3)!

As of June 27, 2011 Petitioner reported he had been fired from his job when he went back to try and work.
According to the doctor's note, Petitioner had been undergoing work hardening with some improvement but he
had backed off of it due to significant exacerbation of his back problems. Dr. Nunley noted Petitioner had two
previous herniated discs and some sciatica. Petitioner expressed interest in going back to school. Dr. Nunley
recommended continued aggressive work on strengthening. Petitioner was given permanent restrictions of no
heavy lifting over 100 lbs. and no squatting or kneeling. Petitioner then returned to Dr. Nunley on June 27,

2011. Petitioner was to return in one year. He was not yet deemed at maximum medical improvement (MMI).
(PX 3)

Petitioner began a six month professional dog training program in June of 2011. (RX 3, p-2)

Petitioner returned to see Dr. Nunley on October 31, 2011. He reported he was working but had developed some
shooting pains in his low back radiating down his leg and some tendemess over the pes anserine bursa over his

! No other records from SSM regarding work hardening are in the record.

4



ETWHWOONAS
151IWCC0423
right knee. Regarding his back, Petitioner was noted to have positive straight leg raising and pain shooting down
the posterior aspect of his thigh and down the side of his leg into his foot area. Petitioner was instructed in
exercises since the symptoms appeared to be periodic. If it didn't improve Dr. Nunley felt a referral to a

physiatrist might be appropriate. For his knee Petitioner was advised to do ice massage and avoid heat.
Petitioner was told to avoid kneeling and lifting and refrain from repetitive lifting over 25 Ibs. (PX 3; PX 5)

Petitioner stopped attending the dog training class in December of 2011. (RX 3, p. 2)

Dr. Nunley re-examined Petitioner on February 27, 2012. Petitioner was "overall” doing "relatively well."
Petitioner reported a "little limp" when on his leg all day and some right hip pain.? Petitioner reported he had
been retrained as a dog trainer. Dr. Nunley scheduled Petitioner for metal ion testing regarding his hip and
continued quad strengthening exercises for his knee. Petitioner was also given the following permanent
restrictions; no kneeling, squatting, or twisting; no lifting over 20 Ibs.; and no walking over two hours
continuously. Petitioner was asked to return in one year. There is no mention of any back complaints. (PX 3)

At the request of ISG Medical, Petitioner was next examined by Dr. Bruce Vest on January 17, 2012 for
purposes of an independent medical examination. Petitioner reported the periodic use of a cane to help with
ambulation. Petitioner was "unable to go back to work." He also reported difficulty with lifting over 25 Ibs. and
increased pain when trying to bend, twist, and stoop. Petitioner could stand for about one hour, walking about 1
1/2 blocks before needing to sit down and rest and the ability to sit for about 45 to 60 minutes. Petitioner was
able to drive. He wasn't using a knee brace but took Flexeril, Aleve and Tylenol as needed.(PX 6)

Petitioner's medical history was noted to include a right total hip replacement in 2007 and chronic lumbar pain
having been told he had three herniated discs. Petitioner had undergone lumbar epidural injections but no
lumbar spine surgery. On examination Petitioner had minimal tenderness about the scars, active range of motion
from 0 to 110 degrees, good stability and mild crepitation. Petitioner's gait was described as "fairly normal." Dr.
Vest recommended an FCE. Absent that, Dr. Vest felt Petitioner could do a sedentary job and had reached
maximum medical improvement. He felt Petitioner should avoid lifting over 15 Ibs on a routine basis, the ability
to change positions from sitting and standing, as needed, and no repetitive bending, twisting, and/or stooping.
Other than to note a diagnosis of chronic lumbar pain, Dr. Vest had no opinions or recommendations regarding
Petitioner's back. (PX 6)

Blaine Rehabilitation issued a vocational assessment on December 10, 2012 (RX 3). Vocational updates were
issued periodically between June 6, 2013 and January 17, 2014. (RX 4 - 9) The initial assessment of December
10, 2012 indicates Petitioner reported numerous problems relating to his knee as well as prior injuries including
his low back and hip. Petitioner further described having a "knot" in his back and increased pain that interferes
with his ability to stoop or complete any ladder climbing. Weather seemed to affect his knee, hip and back.
These reports show that Petitioner participated in the vocational rehabilitation program, retraining and attempts
to secure reemployment. Petitioner completed a typing tutorial and earned a certificate in a practical PC course
to improve his computer skills. He applied for, and received, a PERC Card to make himself more marketable.
The reports reveal that Petitioner made contact with potential employers including those suggested by the
counselor and those he sought out on his own. (RX 3-10)

On March 15, 2014 Petitioner and Professional Transportation Inc. signed a "Termination/Separation” Form.
Petitioner's last day was reported as March 9, 2014. The reason given for the termination was "Medical meds

2 petitioner underwent a right total hip replacement a couple of years earlier.
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and therapy prevent [Petitioner] from performing driving tasks. Leg falls asleep, knee swells. Neuro related.”
(PX9)

Petitioner presented to the Department of Veterans Affairs on March 10, 2014 complaining of right knee pain of
several days' duration which he further described as a shooting pain in the middle of his patella and numbness
on the lateral side of his lower leg. Petitioner related that the pain was worse when climbing up stairs. Petitioner
was working as a truck driver and reported the onset of pain after driving for eight hours. Petitioner also
reported lower back pain and pain going down his right buttocks and leg. Petitioner was not taking any pain

medication. X-rays were ordered of Petitioner's right knee and he was instructed in various types of back
exercises. (PX 7)

Nurse Christine Mayden, of the Department of Veterans Affairs, authored a note dated March 10, 2014

requesting that Petitioner be excused from work due to a medical appointment with the VA and medical issues
for which he was being treated there for the next three days. (PX 8)

There are no further medical visits with the Department of Veterans Affairs after March 10, 2014.

Dr. Peter Anderson examined Petitioner on May 29, 2014. At the time of the exam Petitioner reported he was
doing reasonably well but continued to have pain and could not sustain a regular job as "even when he does the
driving a bus" it bothers him. On examination Petitioner displayed flexion instability. Extension was painless.
When Petitioner's knee was put at 90 degrees and rocked back and forth it "hurt him a lot." Dr. Anderson
believed Petitioner needed his femur enlarged. At the present time he felt Petitioner would have problems
returning to a regular job. His major problem was flexion instability. Dr. Anderson felt Petitioner could drive.
Petitioner was not yet at MMI as he needed surgery and he would need ongoing restrictions after surgery and
until he reached MML He felt that if the knee surgery was revised, it might get better, but his main problem was
flexion instability status post total knee in a “very difficult case.” His diagnosis was status post tibial platean
fracture with progression of arthritis with total knee arthroplasty and flexion instability. He thought Petitioner
could drive again, although he might need further surgery to correct the flexion instability. It was his opinion
that Petitioner’s inability to work was causally related to the series of surgeries that he has had. It was his
further opinion that Petitioner would continue to need restrictions until such time as his knee is revised and
stated that the restrictions placed on him earlier were still valid. He was of the opinion that Petitioner was not at
maximum medical improvement (MMI) and needs further treatment. (RX 2)

At the time of arbitration Petitioner was 50 years old. Petitioner testified he is a high school graduate and
worked at various part-time jobs (fast food, grocery, etc.) while in high school. Thereafter, he joined the United
States Marine Corps. He remained there for approximately eight years, serving in the capacity of a combat
engineer, serving in several overseas campaigns. He was honorably discharged in 1993 and attended a welding
technical school for approximately one year, although he did not graduate. Between 1994 and 2008, he worked
at Olin Brass in a variety of capacities in the manufacturing plant.

He suffered a previous work injury in approximately 2006 while working at Olin Brass. This resulted in a right
hip replacement after which, a 15 pound lifting restriction was placed upon him. He returned to work at Olin
Brass but was terminated in 2007 when he presented his employer with a temporary off work slip. Petitioner
testified he was out of work slightly less than 2 years between the time he was terminated from Olin and when

he began working for Respondent in 2009. This was the only significant amount of time that he had not worked
since he was approximately 16 years old.



o wit &

15IiWCClaco

Although Petitioner had the aforementioned restrictions due to the right hip injury, he applied for and accepted a
position with Respondent in July 2009. Respondent has a warehouse facility where products are repackaged and
shipped. Petitioner was working at the facility driving a pallet jack, an electrically operated device on which the
operator stands. The machine has a forklift attachment with which the operator can lift, transport and lower
palletized products. Petitioner testified that the pallet jack is operated by the use of a control lever (metal
handle) that can be raised, lowered and moved from right to left to control the operation of the pallet jack.
Petitioner testified that, despite the previous physical limitations placed on him, he passed the physical

requirements for the operator position and had no difficulty carrying out his duties during the time he worked
for Respondent.

Petitioner testified that on August 10, 2009 he brought the pallet jack to a stop. As he was standing on the

machine, the metal control handle suddenly and forcefully struck the side of his right knee. Thereafter he began
treating as outlined above.

Petitioner testified that Dr. Ricei ultimately performed surgery on his knee and that he remained non-weight
bearing until November of 2009. He then underwent therapy at Alton Physical Therapy between December of
2009 and April of 2010. He testified he worked hard at therapy and that he was given a home exercise program
also. Nevertheless, Petitioner testified to ongoing problems with his knee. When asked to explain the nature of
his problems, Petitioner testified that when he pushed down on his knee it really started hurting his back and he
began limping again. He then went back to Dr. Ricci who told him the bone was dissolving and he needed a
total knee replacement for which he was referred to Dr. Nunley.

Petitioner testified that after Dr. Nunley performed the total knee replacement he again underwent physical
therapy during which he started lifting weights with his legs and began having back problems. Petitioner
testified that the doctors told him his knee was aggravating his back and they recommended therapy end. He
later went through work hardening at SSM.

Petitioner testified he requested that Dr. Nunley place restrictions on him that would allow him to attempt to
retrain for another job. Petitioner testified he was terminated by Respondent while on light duty.

Petitioner testified that he conducted a search and learned of a state-subsidized program that would allow him
to attend a dog training school. Petitioner testified that he attended the classes from June through December of
2011 and was able to pass the core curriculum. However, the school accommodated his physical restrictions in
order to allow him to pass the classes. For example, he was allowed to sit for some of the training activities
even though the other students were required to stand or walk. Petitioner testified that he was able to learn how
to train the dogs. However, his physical limitations (due to his knee injury) prevented him from being able to
train a sufficient number of dogs, quickly enough in order to earn a living doing it. He testified that he would
need to be able to train 10 to 15 dogs a day to actually work as a trainer. He found he could only train 1 or 2
dogs a day due to his limitations. Ultimately, he could not meet the physical requirements or achieve the pace
required to perform the functions of a dog trainer and earn a living doing it.

Petitioner was asked about any problems he was having in January of 2012 and he replied he "believed" his
knee was still bothering him a great deal. He then added that he really didn't know what problems he was having

but supposed they were the same ones he had always had because they never stopped -- his leg goes numb and
hurts sometimes for no reason.

Petitioner testified that he participated in vocational rehabilitation provided by Respondent. Initially, he
underwent some testing in December of 2012. His next interaction with the vocational counselor was in May,

7



15IWCC0423

2013. He completed a keyboarding course and a Microsoft Windows training course to become more proficient
using a computer. He worked with the counselor on job seeking, interviewing and letter writing skills.
Petitioner testified that he put in numerous applications, made a number of contacts, and attended a job fair as
part of his job search. His first job offer was for a driver position with PTI. The vocational counselor had a
personal contact at PTI and helped him get the interview.

Petitioner testified that he eventually went to work for Professional Transportation, Inc. (PTI) a company that
provides transportation, including drivers, for railroad employees going from one location to another. Petitioner
would drive a minivan with two to six passengers from one town to another, often interstate and six to eight
hours in length. Petitioner testified that he feared for the safety of himself and the passengers because his leg
would go numb. He didn't have cruise control and was afraid he wouldn't be able to step on the brake fast

enough. Petitioner also testified to some swelling in his knee and that it was causing some aggravation to his
back.

Petitioner testified that after three or four trips he had a long trip to Indiana and he got nervous while having to
quickly step on the brake. He was moving slowly and had trouble getting his foot over to the brake because his
leg was asleep. He then pulled the van over and got out for a few minutes. He felt he needed to go see a doctor
so he went to the VA and was told to take a few days off, ice and rest it. He thought the VA was trying to get
him to a neurologist, too, but he wasn't sure. He was also given an off work slip to take to PTI which he did and

the PTI representative told him she hated to see him go but that if he was unable to perform the job that's what
he should do.

Petitioner acknowledged that he had a prior right hip injury and that he had some physical restrictions from it.
However, he felt he could have performed the PTI job had it not been for his knee injury.

Petitioner testified that he has not received any type of benefits since he stopped working for PTI. He currently
lives in the basement of his parents' house. Petitioner testified that after he stands for awhile, he begins to get a
limp and it, in turns, irritates his back -- at least that is what the doctors have told him. Petitioner testified that
the numbness he experiences in his leg is associated with sitting and standing, especially the latter.

Petitioner testified he wants to go back to his doctor to see about further treatment. He would also like
vocational rehabilitation in order to find a job.

Petitioner testified that Respondent requested that he submit to another independent medical examination,
which was completed by Dr. Anderson on 5/29/14.

Respondent submitted Dr. Anderson’s report in evidence (RX 2). The report indicates that Petitioner continues
to have knee pain, is unable to sustain a regular job and has pain when driving, He was noted to have flexion
instability in his knee and a lot of knee pain when the joint was put at 90 degrees and rocked back and forth. Dr.
Anderson indicated that Petitioner probably needed to get the femur changed and made bigger and if he didn't,
he would have problems returning to a regular job. He felt that if the knee surgery was revised, it might get
better, but his main problem was flexion instability status post total knee in a “very difficult case.” His
diagnosis was status post tibial plateau fracture with progression of arthritis with total knee arthroplasty and
flexion instability. He thought Petitioner could drive again, although he might need further surgery to correct
the flexion instability. It was his opinion that Petitioner’s inability to work was causally related to the series of
surgeries that he has had. It was his opinion that Petitioner will continue to need restrictions until such time as
his knee is revised and stated that the restrictions placed on him earlier were still valid. He is of the opinion that
Mr. Scott is not at MMI and needs further treatment. (RX 2)

8
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On cross-examination Petitioner acknowledged that no doctor has restricted him from driving. He also

acknowledged back and hip pain before his knee accident. His hip injury was work-related and he settled the
case.

On redirect examination Petitioner was asked if his knee injury and subsequent change in style of walking had
aggravated his hip and back, and Petitioner replied in the affirmative.

The Arbitrator concludes:

Issue (F) Is Petitioner's current condition of ill-being causally related to the injurv?

Petitioner's current condition of ill-being in his right knee is causally related to his undisputed accident.
Although Petitioner had prior physical limitations due to an earlier right hip injury, he sought out and secured a
job with Respondent where he was working at the time of the accident. His previous physical limitations did
not prevent him from carrying out his work requirements with Respondent. Based upon all the medical records
and evidence, including Petitioner’s two orthopedic surgeons and Respondent’s independent medical examiners,
Petitioner suffered a very complex, comminuted fracture of the knee joint. Thus far, this has required two
significant attempts to repair the joint which have largely been unsuccessful. Respondent’s most current Section
12 examiner (Dr. Anderson) expressed opinions that Petitioner is not at maximum medical improvement, will

probably require additional surgery, and that Petitioner’s current inability to work is causally related to the series
of surgeries on his injured knee.

Petitioner has not met his burden of proving that any current back complaints, hip complaints, or right leg
complaints are causally related to his work accident or knee injury. This conclusion is based upon the following,
Petitioner has acknowledged a prior low back condition and, additionally, the medical records indicate a low
back problem with two to three herniated discs for which Petitioner has undergone lumbar epidural steroid
injections but no surgery. According to Dr. Nunley's records, these herniations occurred since Petitioner's knee
injury. Neither party submitted any medical records pertaining to this injury or treatment. Petitioner did not
testify concerning it. While Petitioner alluded to occasions (especially during physical therapy) when his back
and leg would bother him, no doctor provided a causation opinion relating Petitioner's back and/or leg

complaints to his work accident or knee injury. The therapist noted it was only "possible” the leg pain was
coming from his back.

Issue (K) Is Petitioner entitled to any prospective medical care?

Petitioner is entitled to prospective medical care in the form of a follow-up visit with Dr. Nunley. Petitioner
clearly has ongoing significant problems with his knee. Respondent’s Section 12 examiner (Dr. Anderson) is of
the opinion that Petitioner is not at maximum medical improvement and requires additional knee surgery.

Petitioner testified he desires additional treatment for his knee and would like to go back to see Dr. Nunley on
the issue of further treatment.

Issue (L) What temporary benefits are in dispute?

Petitioner requests maintenance benefits from March 15, 2014 through July 22, 2014. Petitioner's request for
maintenance benefits is denied. In so concluding, the Arbitrator relies upon her causation deterrination above
and how it ties in with Petitioner's loss of his job with PTL Petitioner testified that he could not continue driving
for PTI due to his right leg going numb. While he mentioned his right knee would swell, he repeatedly went
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back to the numbness in his leg as being the reason he feared for his safety and that of his passengers. When he
was examined by Dr. Anderson, he did not mention anything about leg numbness, only "pain." Based upon his
examination, Dr. Anderson concluded Petitioner could continue driving,. Petitioner also testified that when he
went to the VA in March, attempts were being made to get him to a neurologist. Petitioner had reported
shooting pain in the middle of his patella and numbness on the lateral side of his lower leg -- "worse when
climbing up stairs.” Petitioner was noted to be a "truck driver" and experiencing lower back pain that would
shoot down his right buttock and leg. Petitioner was noted to have decreased range of motion of his lower back
and some tightness. Petitioner was told to follow up with his primary care physician for knee x-rays and was
given a number of medications and instructions regarding his back pain. It appears from the VA records that the
primary focus of Petitioner's complaints and treatment was his back. This would be consistent with his
testimony that the VA wanted to arrange for him to see a neurologist. It is also consistent with the
"Termination/Separation Form" dated March 15, 2014 -- "Meds and therapy prevent Michael from performing

driving tasks. Leg falls asleep. Knee swells. Neuro related.” (PX 9) The VA did not prescribe medication or
therapy for Petitioner's knee.

In sum, if one looks at the evidence surround Petitioner's cessation of work at PTI in the best light for Petitioner,
he may have stopped driving, in part, because of some knee complaints. However, no doctor has indicated
Petitioner cannot drive because of his knee. Beyond that, Petitioner has failed to prove that he was unable to
continue working at PTI due to a work-related condition stemming from his August 10, 2009 accident.
Accordingly, an award of maintenance is not appropriate.

Issue (O) Other -- Reinstatement of Vocational Rehabilitation.

Petitioner is not awarded vocational rehabilitation at this time. Petitioner has failed to prove he cannot continue
driving for PTI as a result of a work-related condition. No doctor has taken Petitioner off work at the present
time.

Issue (M) Penalties.

Penalties are denied. In so concluding, the Arbitrator relies upon her determinations above.
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STATE OF ILLINOIS ) |:| Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. Affirm with changes I:l Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(e}18)
D PTD/Fatal denied
I:l Modify IZI None of the above
BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION
Roger Stewart,
Petitioner,
VS, NO: 10 WC 1014

A espondent 151WCC0424

DECISION AND OPINION ON REVIEW

Petitioner appeals the decision of Arbitrator Fratianni finding Petitioner sustained an
accidental injury arising out of and in the course of his employment on November 9, 2007
and proper notice of the accident was given to Respondent. The Arbitrator further found
Petitioner failed to prove a causal relationship exists between the November 9, 2007 work
accident and Petitioner's current condition of ill-being. The Issues on Review are whether a
causal relationship exists between Petitioner's current condition of ill-being and the
November 9, 2007 work accident, and if so, the nature and extent of Petitioner's permanent
disability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Commission finds:

I. On February 18, 1997, Petitioner saw Dr. Dennis who noted that Petitioner has had
episodic back pain throughout his life. Petitioner reported he had an episode a few weeks
ago while getting out of his van at church. He collapsed and his legs went completely
numb. His February 3, 1997 back x-ray indicated pars defects at the L5 level along with
degenerative disc disease at the L2-3 and L3-4 levels. Petitioner reports he has since
completely recovered and has no pain today. Dr. Dennis opined that Petitioner has a
developmental problem most likely related to a stress fracture in his infancy or
adolescence. Petitioner should be on a good maintenance back exercise program and
return to see him if he has an episode of his back going out again.
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2. Dr. Dennis wrote a letter dated the same day as his examination in which he stated that
Petitioner has completely recovered from his recent episode of back pain. His physical
examination was unremarkable. His x-rays show a spondylolysis of L5 with a very mild
spondylolisthesis. His MRI shows no evidence of any disc pathology. He opined that

Petitioner's problem is related to his spondylolsis and the best treatment for this would be
a good rehabilitation program. Lastly, he noted that if the rehabilitation program is not

successful, Petitioner might be a candidate for spinal fusion of this segment.

3. Inaluly I, 1997 follow up visit, Petitioner was seen by Dr. Dennis. At that time, the
doctor noted that he had seen Petitioner in February for back pain related to a
spondylolysis at LS. Petitioner was injured on March 25, 1997 when he fell out of a tree
with a chain saw. He suffered a laceration to the right lower flank at that time. He is
currently concerned that this incident could have aggravated his pre-existing problem. Dr.
Dennis stated that he reassured the Petitioner that there is no evidence that his condition
had progressed. He reiterated the same diagnosis and treatment regimen that he had given
on February 18, 1997 and instructed Petitioner to recheck in six weeks.

4. On September 24, 1998 Petitioner treated with Dr. Carter, his primary care physician, and
he reported to him that he had fallen out of a tree, a chain saw hit him in his right lumbar
area, and he almost died.

5. Petitioner's testimony at the June 17, 2014 Arbitration hearing supports his medical
records. Specifically, Petitioner testified that he had fallen out of a tree, got knocked out
of a ladder, hit his kidney with a chain saw and experienced low back pain. At that time,
he saw a doctor two to three times. From 1997 through November 9, 2007 he did not
seek any additional medical treatment for his low back and he did not lose any time from
work due to his low back injury.

6. Petitioner testified on November 9, 2007 he was a working union foreman and
ironworker and was picking up iron rebar when he stepped on a four-by-four or
something and he rolled his ankle. Immediately after the accident, his low back hurt. He
would rate the pain as a 9 out of a 10 on a 10 point scale. The pain was going to his calf
and making his leg hurt. Petitioner continued to work after the November 9, 2007 work
accident. From November 9, 2007 through November 12, 2007 Petitioner worked 8 and a
half hours. On November 13, 2007 he worked ten and a half hours. On November 14,
2007 he worked eleven and a half hours. On November 15, 2007 he worked ten and a half
hours and on November 16, 2007 he worked six and a half hours. Petitioner testified after
that he quit working for Respondent he took lighter jobs where he would not have to bend
over or pick anything up.
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7. On November 16, 2007, Petitioner started treating with Chiropractor Olson. As part of
his visit, Petitioner completed a personal history form in which he indicated he was there to
receive treatment for his low back and hip. He left the form blank as to when the condition
began and if the condition had occurred before. He indicated that his condition is job related
but he reported that he had not given a report of the same to his employer. He reported in the
past he has fallen ten feet and hurt his back. He had also been in a car accident and had
broken six ribs, popped his lung and cracked his sternum. When Petitioner was asked if he
had had his problem longer than a week or two, he answered in the affirmative and he placed
the number three to the right of the preset blocks. In regard to prior accidents, injuries or
conditions that could have brought this about or be related to his current condition, Petitioner

noted he had experienced a fall, auto injuries, work injuries, repetitive motion on the job,
had fallen out of tree ten years ago and had stepped off ledge at work.

8. Chiropractor Olson's medical records indicate Petitioner treated with him from
November 16, 2007 through October 9, 2009. The treatment records showed Petitioner
consistently complained of low back and right hip pain that waxed and waned. The records
showed that Petitioner was working upwards of 60 to 70 hours a week. It shows a gap in
medical care from May of 2008 to August of 2008. On September 24, 2008, it was noted
that Petitioner was carrying heavy sheet of metal downstairs when he experienced severe
back pain. On December 22, 2008, it was noted that Petitioner's nephew had jumped off
the couch on to his back, which increased his low back pain. On December 29, 2008, it
was noted that Petitioner was painting and lifting furniture when he experienced moderate
and intermittent back pain. On March 2, 2009, Petitioner reported moving an
entertainment center at home when he experienced increased low back pain. On May 11,
2009, Petitioner reported he was doing yard work over the weekend when he had to lay
down. He reported that he was back to work today, but he was experiencing an increase in
pain. On July 28, 2009, Petitioner reported he had fallen a month ago and had injured his
rib and right thigh and he experienced low back pain.

9. On July 30, 2008, Petitioner was seen at Midland Orthopedic Association. In the new
patient information sheet, he noted that he had experienced a work related injury on July
11, 2008. He reported that he had picked up some rebar at work and had twisted and he
checked a box that his condition was "maybe” work related. His medical history sheet
indicated Petitioner had problems with his back and legs since October of 2007 which
have been bothering him for about two years. On March 23, 2009, Petitioner reported
experiencing a hernia as a result of a work injury. On October 23, 2009, Petitioner filed a
workers' compensation claim, listed a date of accident as October 23, 2009 and noted he
experienced multiple injuries. Petitioner subsequently underwent hernia surgery on
November 18, 2009.
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10. Petitioner testified he treated with Chiropractor Olson through October of 2009 and saw

11.

him for 50-60 visits. Petitioner reported that the manual adjustments helped but he
continued to have pain in his right calf. During this period he continued to work.
However, his legs kept on getting weaker. In October of 2009, Chiropractor Olson
recommended he see a doctor. Dr. Carter, his primary care doctor, recommended he
undergo a low back MRI and he referred Petitioner to Lake Shore Bone and Joint
Institute. The November 3, 2009 Lumbar MRI showed that at the L3-4 level there was a
small central disc protrusion along with mild central canal and moderate biforaminal
stenosis. At the L4-5 level there is moderate right and mild left foraminal stenosis. At L5-
S1 there is a broad disc herniation compression both exiting L5 nerves and equivocal
bilateral L5 spondylosis.

In November of 2009 Petitioner was treating at Midland Orthopedics for a meniscus tear
and Dr. Maday recommended low back injections which were done at Mercy Pain
Management.

12. On November 19, 2009, Petitioner was seen by Dr. Strugala. The doctor noted that

Petitioner presented for an evaluation of chronic low back pain. Petitioner reported he
suffered

an injury to his low back at work in October of 2007 which occurred while lifting a rebar and
twisting. He experienced pain in his low back with subsequent radiation to the right leg. He
received chiropractic treatment in 2007 and noted some improvement although he continues
to note symptoms extending into the right leg. He worked in 2008 in a somewhat demanding
position. His symptoms never completely resolved. He has difficulty performing normal
work activities such as lifting and performing work in a lumbar flexed position. His MRI
showed multi-level degenerative disc disease most significantly at L5-S1 with a broad based
disc herniation compression the bilateral L5 nerves. Dr. Strugala noted Petitioner's symptoms
have been present for quite some time. He diagnosed Petitioner as having low back pain with
an L5-S1 disc herniation. He referred Petitioner for an epidural steroid injection. On
December 7, 2009, Petitioner received an epidural injection. On December 10, 2009, Dr.
Strugala noted Petitioner’s pain has diminished with epidural injection but it has not resolved.
He then ordered physical therapy. On December 14, 2009, Petitioner received physical
therapy at Accelerated. Again, Petitioner reported he originally injured his low back in
November of 2007 while lifting and carrying rebar. He states he had experienced recurring
episodes of low back and lower extremity symptoms since that time. Petitioner stated that
most recently he began experiencing left lower extremity pain with lifting and carrying. His
November 2009 MRI showed a L5-SI disc herniation. At present, Petitioner is complaining of
intermittent pain in the posterior right calf. On January 11, 2010, Petitioner received a second
epidural injection. During a January 14, 2010 follow up visit with Dr. Strugala, the doctor
noted that Petitioner had a minor setback with second epidural. He should continue therapy
and currently he is unable to return to work.
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13.

14.

15.

16.

On February 8, 2010, Petitioner was seen at Lakeshore Bone and Joint Institute. Petitioner
reported his pain started in November of 2007 and since then he has been unable to perform
normal activities on and off. Petitioner reported his back pain was not a result of an injury.
Rather, it was a result of working, carrying some heavy rebar and slipping while working as
an iron worker. Petitioner reported his prior problem was just typicallow back pain from
work. Lastly, he stated he never had pain in his legs until 2007.

On February 22, 2010, Petitioner saw Dr. Thompkins who noted that Petitioner presented
with axial back pain and more importantly bilateral leg symptoms. He has had severe right
sided leg symptoms for almost a year. Now, he has left-sided calf symptoms that are getting
better with non-operative care. Dr. Thompkins opined that Petitioner has mechanical
instability at L5-81 due to spondylolisthesis with a pseudo-bulge/herniation in the foramen
causing compression of the nerve roots. He recommended a bilateral L5- S2 transforaminal
injection.

On February 4, 2010 Petitioner followed up with Dr. Strugala who noted that Petitioner
continues to experience leg symptoms despite physical therapy and two epidural injections.
He referred Petitioner to Dr. Philips.

On March 2, 2010 Petitioner was evaluated by Dr. Phillips. Petitioner reported that while
carrying rebar he slipped on a 4 x 4 piece of wood. It jammed him down which caused back
pain. He stated he continued to work. The following week he was transferred to a different
location which seemed to help but it still caused right calf pain with each manipulation. He
reported that in all of August he worked with rebar and he had no pain but his right leg was
fatigued. In March of 2009 he returned to working with rebar and his leg pain returned. He

states he returned to his primary care doctor who obtained a MRI which showed hip
problems and a lumbar disc herniation. He states he saw Dr. Strugala who did injections and
physical therapy and he was told to get a second opinion. He states he saw a doctor who told
him he had a spondylosis; he would have to leave his line of work and he was too young for
a fusion. Currently, Petitioner is describing minimal back pain and predominant bilateral leg
pain, which is worse on the right side. Physical therapy and epidurals have not given him
any lasting relief. He is now having difficulty walking even a block because of his leg pain.
He last worked in November of 2009. His lumbar x-ray and MRI show Grade one L5-S1
spondylolisthesis. He has disc desiccation of most levels. He has foraminal narrowing at L5-
S1. At L4-5, L3-4 and L2-3 there is significant congenital stenosis with facet degenerative
changes and disc ostephyte combining to cause moderate spinal stenosis. Dr. Phillips opined
that Petitioner’s predominant symptoms are related to his multi-level lumbar stenosis. He
also has underlying L5-S1 spondylolisthesis. They discussed surgery.
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17. On March 29, 2010 Petitioner underwent surgery consisting of a L2-L3-S1 laminectomy-
foraminotomy, L5-S I interbody fusion, L5-S I posterior spinal instrumentation and
fusion. The post-surgical diagnosis was congenital spinal stenosis from L2 to Sl,
spondylolisthesis with spondylolysis at L5-Sl.

18. Petitioner testified he was released to return to work in September of 2010. He last saw
Dr. Phillips for his low back in February of 2011. Petitioner testified that since
November 9, 2007 he had not had any additional injuries to Iris low back. He has not
sought any additional treatment for his low back since February of 2011. He returned to
work and he is now working as a non-working general foreman. The pain in his calf was
gone after surgery. Currently, his strength is totally different. He still has pain and he still
experiences some numbness from the bottom of his foot. He no longer seeks out jobs
where he had to do rebar work or anything that takes a lot of bending or picking up. His
back cannot take bending over and heavy lifting all day anymore.

19. On page four of the February 8, 2010 medical record from Lake Shore, Petitioner
answered that his treatment is not the result of an accident. In the November 16, 2012
chiropractor records he answered he had had this problem for longer than a week. He
agreed that at that time he complained of low back pain and right hip pain for three
weeks. He agreed that three weeks from November 16, 2007 would have put the
experience back to the end of October of 2007 and he further agreed that he was not
working for Respondent at that time. He worked for Respondent from November 5, 2007
through November 16. 2007. He testified that he had a hernia claim in 2009 and if the
application of adjustment of claim says multiple injuries he does not remember it. He
signed but did not fil out the paperwork. He agreed that looking at Chiropractor Olson's
May 11, 2009 entry it states that he had a fall that caused his low back pain, He agreed
that on the questionnaire for Olson Chiropractic dated November 16, 2007 he checked
the box saying he did not make a report of accident to his employer and he did not
specify a date or time of the accident. He does not remember on the sign out sheet for
November 9, 2007 checking the injury-free box. On the questionnaire for Olson
Chiropractic where it asked whether or not there was an earlier accident, injury or
condition that could have brought the problem about

or is related to the problem he stated "fall, auto injury, work injury, repetitive motion on
the job, ironworker for ten years, fell out of tree ten years ago, stepping off the ledge at
work and carry rebar”. He also had a substantial an auto accident prior to November 9,
2007. The main treatment for the 1997 tree accident was for a laceration on his back and
his kidney. He went to a back doctor to make sure it was okay, but from that date forward
he worked until he got into ironworking, He then worked as an ironworker for ten years.
After the August 2006 auto accident, he continued to work and he never obtained any
treatment for his back. He does not remember whether or not he had any kind of
treatment for his low back before November of 2007. The first time he had his lumbar
spine x-rayed was when he fell out of the tree in 1997, He does not remember what those
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x-rays showed. He agreed that he had reported episodic back pain throughout his life. He
does not remember seeking medical care in or around 1997 when his leg went completely
numb and it collapsed. He denied having an episode of getting out of a church van and
collapsing. He agreed that page 39 of RX8 dated February 18, 1997 shows that he
complained of the collapsing of his legs because they went completely numb and he also
reported back pain throughout his life. He does not recall the doctor discussing the
possibility of a spinal fusion at that time. He remembers the doctor saying he was too
young and he did not want a fusion for his spondylolisthesis with a cracked vertebra. He
does not know if Chiropractor Olson took x-rays of his low back. He agreed that in April
of 2008 he did not seek chiropractic treatment for his low back and at this time he was
working 60-70 hours a week. He agreed that he did not have any medical care for his low
back from May of 2008 through August of 2008. There was a period that he did not see
Dr. Olson because of his work schedule, his pain being manageable or the fact that he had
used up his insurance. He agreed that in September of 2008 he experienced severe low
back pain after carrying heavy sheet metal down a flight of stairs. He went back to
chiropractic care at that time and his visits increased to seven times a month. He agreed
that if the paperwork from Chiropractor Olson says he had increased low back pain
because his nephew jumped off a couch onto his back in December of 2008, it would be
correct. He then had a three month break in treatment in December of 2008 because he
exhausted what he was allowed to spend on chiropractic treatment according to his
insurance company. In March of 2009 he reported moving an entertainment center in his
home which caused an increase in his low back pain on the left side. If the paper work
shows it, he would agree that on March 23, 2009 he reported another work injury lifting
some heavy objects. He then said it happened due to climbing on a truck and not lifting
heavy objects. He probably remembers reporting to Chiropractor Olson that he
experienced an increase in his low back pain when he was doing some yard work. He
does not remember reporting in July of 2009 he experienced another fall from a ladder at
work, but it is probably something he told the doctor. He remembers filing his
Application for Adjustment of Claim in October of 2009 after he underwent his MRI and
was told he had a herniated disc. He remembers filling out a questionnaire dated
November 19, 2009 for Dr. Strugala at Midland Orthopedics in which he stated that the
onset of his symptoms was in October of 2007 and he checked that "maybe" it was work
related. He agreed that he completed a questionnaire on November 16, 2007 on RXS5, pl
for Dr. Olson in which he stated he was reporting typical low back pain from work and
that he never had any leg pain. He agreed that he saw Dr. Ghanayem on August 20, 2010
and told him he was lifting rebar that was long and heavy and he slipped and had a
twisting type of

injury to his back. He also denied any significant back problems prior to the November
2007 incident. He modified his duty and was really particular regarding what jobs he took
after November 2007. He agreed that he engaged in welding in February 2008 and in
March 2008 he worked 60-70 hours a week. He agreed that no doctor has imposed any
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sort of work restriction on him since August of 2010. He did report that he resumed
working out 4-5 times a week in June of 2010, but he claims he was actually doing
therapy exercises and not working out. Currently, he is not taking any prescription
medication for his low back. He denied the fact that any of the incidents that attorney
talked about on cross-examination changed the pain he was experiencing in November of
2007. While he did cross out "no" on the Lake Shore Bone and Joint records as to
whether it his treatment was the result of an accident, he did state on the form that the
pain started in November of 2007; he stated that he was able to perform normal
activities off and on since the injury and he stated that his pain started when he was
working as an iron worker was carrying some heavy rebar and he slipped. On the
November 19, 2009 Midland Orthopedic report he stated that the onset of his pain was
October of 2007 and it had bothered him for about two years. He said he had picked
some rebar at work and had twisted and had problems with his back and leg. On Dr.
Olson's consultant history it was not his handwriting that said in response to earlier
accidents/incidents that he sustained a fall, auto injuries, etc. He did write on there he had
low back and hip complaints and that his symptoms were job related. He checked "no he
did not have a report” because he did not have a handwritten report. He agreed that he
testified he had no reason to believe that Dr. Olson documented something that was
improper. He agreed that he when signed out on RX4 from November 13, 2007 through
November 16, 2007 and did not mark the injury free box.

20. William Freiberg testified he was the field superintendent for Respondent. He is currently

21.

retired. If Petitioner had signed out noting he had an injury that date they would have
gotten him immediate medical help. There might have been days where he might have
gone until the afternoon of the following day at the latest to complete an accident report.
He is not aware of any injury to Petitioner's low back while he was working for
Respondent. He did not complete an accident report for Petitioner while he was working
for Respondent in 2007. Mr. Freiberg agreed that his wife holds a 40% ownership in
Respondent's company. He agreed that an injury could be reported either verbally or in
writing. Sometimes the employees would get lax about signing in. It was a fight to get the
guys to sign in and out. On November 9, 2007 there were three people who did not
indicate their time out on the sign out sheet. There are quite a few incidents where people
did not mark the injury-free check out box. If someone did not sign out or check injury-
free, he would approach the man the following day and ask him why.

Paul Worsley testified he is the general foreman for Respondent. Petitioner worked for
Respondent as a journeyman ironworker for 10 days to 2 weeks. He does not recall
Petitioner mentioning an injury to his low back. Petitioner did not have any kind of low
back complaints when he left the project. As far as he knows, Petitioner completed the
Job tasks without pain or discomfort. He does not recall Petitioner reporting any injury
from November 5, 2007 through November 16, 2007. He does not recall Petitioner or
any other
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22,

23.

24,

foreman reporting an injury for Petitioner. If the employees did not check the injured free
box he would either track them down or check with them the next morning. He did this
but apparently he did not do his job in this instance. He would imagine that there were
times the guys would fill out the reports in the morning so they did not have to do it when
they left the job at night.

Louis Grahovac testified he is a journeyman ironworker. He testified he saw Petitioner

have an accident. He testified that almost everyone but the general foreman would
complete the sign in/sign out sheet in the morning.

On July 14, 2010, Dr. Ghanayem evaluated Petitioner. He testified that he reviewed
Petitioner's medical records. He noted that Petitioner has had a long history of low back
problems that predate his alleged November 9, 2007 work injury. It appears he sought
care from a chiropractor on November 16, 2007 and the November 9, 2007 work injury
was not documented during that encounter. Although, there is some vague reference to
work problems occurring three weeks before November 16, 2007, which would pre-date
his first date of employment that took place on November 5, 2007. In addition, if
Petitioner continued to work his full capacity as an ironworker, it is doubtful that any
meaningful injury would have allegedly taken place on November 9, 2007. If he did
suffer a low back injury from a slip and fall on November 9, 2007 the nature of that
apparently unreported and un-witnessed event would have no bearing on his pre-existing
low back condition as it relates to a long-standing spondylolisthesis and congenital
stenosis. Dr. Ghanayem opined that the medical records generated in real time do not
support a work injury occurring on November 9, 2007. It is also critical to have a proper
medical understanding of Petitioner's underlying low back condition which is long-
standing in nature was not traumatically induced or aggravated by the alleged November
9, 2007 injury. Dr. Ghanayem further opined that had Petitioner sustained an injury on
November 9, 2007 a brief course of chiropractic care of some 8-12 visits in the first
month followed by a second similar month would have been appropriate. He opined that
chiropractic care beyond two months or 24 visits would have been excessive for the
alleged November 9, 2007 work injury. In an August 20, 2010 follow-up report, Dr.
Ghanayem found that Petitioner's history today seem to contradict the medical records
generated in real time. Lastly, he noted that if one was still having ongoing symptoms
related to lumbar stenosis secondary to spondylolisthesis it is doubtful that they could
work full duty and unrestricted iron worker job for one to two years post injury.

At an October 1, 2010 follow-up visit with Dr. Phillips, the doctor noted that Petitioner is
six months removed from his surgery and he is doing terrific. Petitioner has resumed
work as a laborer and is managing this without any problems. He is now working as a
road construction worker. He has also returned to working out in the gym and when he
really pushes it he gets some achiness in his back.
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25. At the February 25, 2011 follow-up visit with Dr. Phillips, the doctor noted that
Petitioner is almost a year removed from his surgery. He has done terrific and is back
working on the roads. He has minimal back discomfort. On physical examination

Petitioner's lumbar is pain free on testing his range of motion. Petitioner's X-ray
shows an intact fusion. The x-rays show he has diffuse degenerative changes
throughout the lumbar spine.

26. On July 16, 2011 Petitioner was evaluated by Dr. Coe. Petitioner reported that in
November of 2007 he was carrying a large piece of rebar when he stepped on a lose
board which caused his ankle to roll and caused him to fall to the ground. He stated the
rebar fell on top of him and he experienced low back pain. Petitioner denied any
significant injuries to or symptoms from his low back prior to the November of 2007
work injury. He reported he would experience occasional backaches at work prior to
that date, but they did not require any lost time from work or any significant medical
treatment. Petitioner had reported that he continued to work following his lumbar injury
and chiropractic treatment. He stated that he generally performed lighter duty work
during the interval between his low back injury and his treatment with Dr. Strugala
and other orthopedic specialists in 2009. Dr. Coe testified that there is no history that
he obtained of a re-injury or additional injuries during this time period. Dr. Coe
opined that Petitioner's November 2007 work injury aggravated his pre-existing
congenital and developmental changes in his lumbar spine. [t caused a disc herniation
with the development of acute and chronic lumbar discogenic pain, myofascial pain
and radiculopathy. Petitioner reported he attempted to remain at work, taking lighter
jobs when available, carrying out home therapies and tolerating ongoing low back
and lower extremity discomfort. His symptoms persisted and they ultimately caused
him to seek medical treatment. Dr. Coe testified that based on the findings of his
exam, it is his opinion that there is a causal relationship between the November 2007
work injury and Petitioner's current symptoms. He opined that Petitioner's work
injury has caused a permanent disability to a person as a whole. Lastly he opined, it
certainly is possible for an individual with lumbar spondylolysis and listhesis to
continue to work and tolerate the pain and discomfort as described by Petitioner.

27. During the April 20, 2012 follow up visit, Dr. Phillips indicated Petitioner is two years
removed from his surgery. He is back working full time and has resumed all his usual
activities. He works out extensively in the gym. He has been taking Bromelainfor what
he describes as some residual scar tissue pain in his back and since he has been on this
he has no pain at all. His x-rays show the fusion is well positioned. Petitioner is doing
terrific after his surgery. He is going to continue with his normal activities. He will see
Petitioner back every few years unless he has a problem.
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The Commission strike the language in the Arbitrator’s decision which reads, that
"after reading in detail all of the above treatment, both before and after the accident, this
Arbitrator is required to determine whether all of it, some of it or, if any of it is causally
related to the November 9, 2007 accident including in this finding is whether there was an
aggravation of a pre-existing conditien". Next the Commission strikes the term "hired
guns", which refers to the independent medical examiners from each side. Lastly, the
Commission strikes the language that the Arbitrator elects to ignore the opinions of Drs.
Ghanayem and Coe.

The Commission has reviewed the opinions of Drs. Ghanayem and Coe in light of the
other evidence contained within the record and in doing so, the Commission finds that more
weight should be assigned to the opinions of Dr. Ghanayem than those of Dr. Coe. Specifically,
the Commission finds, similar to the Arbitrator, that contrary to Petitioner's testimony and
contrary to history Petitioner provides to Dr. Coe, Petitioner has a more extensive pre-existing
lumbar condition leading up to the November 9, 2007 work accident than Petitioner led the
doctors to believe. The evidence clearly indicated that prior to November 9, 2007 Petitioner
reported episodic back pain throughout his life. Petitioner's x-ray prior to November 9, 2007
indicated he had pars defects at the L5 level along with degenerative disc disease at the L2-3
and L3-4 levels and Dr. Dennis opined that Petitioner has a developmental problem most likely
related to a stress fracture in his infancy or adolescence. While Petitioner testified that he does
not remember whether he had any treatment for his low back or leg prior to November of 2007
and he claims that he does not recall the doctor stating that he was a surgical candidate, Dr.
Dennis indicated in February of 1997, some nine months prior to the November 9, 2007 work
accident, that Petitioner might be a candidate for a spinal fusion if his conservative treatment is
not successful.

While Petitioner claims that he sustained a work accident on November 9, 2007
resulting in substantial pain and Mr. Grahovac testified that he witnessed the same, the record
also indicates that Petitioner did not indicate that he sustained a work accident when he signed
out that day. Petitioner continued to work long hours after the accident. Petitioner worked a
whole week prior to seeking out any medical care. While it is somewhat questionable what the
number three means on the questionnaire form Petitioner completed for Chiropractor Olson,
Petitioner answered that he had had back and right hip pain for longer than a week and he
testified it was more like three weeks, which would have placed his pain prior to the date he
started working for Respondent. Additionally, Petitioner checked a box stating that he did not
tell his employer that he injured himself at work. Nor did he specify a date and or time of
accident, When Petitioner is asked if there is an earlier accident, injury or condition that could
have brought on this problem, there is a whole list given spanning from falling out of a tree ten
years prior to a work injury. Petitioner subsequently testified that he did not write down this
history on the form but that he did sign the form. Petitioner claimed that there was a period that
he did not see Dr. Olson because of his work schedule, his pain being manageable or he had
"used up" his insurance. When Petitioner is asked on the July 30, 2008 new patient form if his
pain is work related he checks "maybe". During the latter half of 2008 and early 2009 and
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contrary to the history Petitioner provides to Dr. Coe, Petitioner provides a history of numerous
instances in which he hurt his back while moving an entertainment center, doing yard work or
having his nephew jump on his back during non-work hours as well as carrying sheet metal
down stairs or climbing onto a truck, which may or may not have taken place during work
hours. During said period, Petitioner has a hernia during work and indicates that on his
application for adjustment of claim that he does not just have a hernia but he has multiple
injuries. Shortly thereafter, Petitioner claims the pain in his low back and hips is starting to
get worse and he is experiencing pain and tingling in his right leg. Only then does his
primary care doctor order a lumbar MRI and refer him to a spine specialist where additional
low back treatment is given. During this increase in treatment, Petitioner completes his
application for adjustment of claim on January 11, 2010 some approximately two years

after the November 9, 2007 date of accident. When Petitioner is seen at the Lakeshore
Bone and Joint Institute on February 8, 2010 he claims that his low back condition did not
resultfrom an injury and he never had pain in his legs until 2007 while also stating that he
was working as an iron worker, was carrying some heavy rebar and had slipped. Lastly, Dr.
Ghanayem testified that the medical records generated in real time do not support a work
injury occurring on November 9, 2007. He further testified that if, assuming arguendo, he
sustained an injury on November 9, 2007, Petitioner continued to work in his full capacity
as an ironworker it is doubtful that he had a meaningful injury and any chiropractic care
beyond the first two months would have been excessive in nature. Given all of the above,
the Commission affirms the Arbitrator's finding that Petitioner failed to prove a causal
connection exists between Petitioner's current condition of ill-being and the November 9,
2007 accident and need for the lumbar fusion surgery.

ITIS THEREFORE ORDERED BY THE COMMISSION that since Petitioner
failed to prove a causal relationship exists between the accident of November 9, 2007 and
Petitioner's condition of ill-being, his claim for compensation is hereby denied.

The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a notice of intent to file for review in Circuit Court.

DATED JUN8- 2010

MB/jm

0:4/9/15
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David L. Gore
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Rosa Ruiz,
Petitioner,
Vs, NO: 07WC37471
07 WC 37472
SKF Sealing Solutions, 09 WC 27931

Respondent. 1 5 T W C C 0 4 2 5

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner and Respondent herein
and notice given to all parties, the Commission, after considering the issues of causation re: left
elbow and credit and being advised of the facts and law, modifies the Decision of the Arbitrator
as stated below and otherwise affirms and adopts the Decision of the Arbitrator, which is
attached hereto and made a part hereof.

In Claim No. 07 WC 37471, the Commission finds that while Arbitrator Flores gave no
credit in her July 17, 2014 Remand Arbitration decision, the parties agreed that Petitioner is
entitied to an earlier credit of $36,408.90 for the payment of temporary total disability and/or
maintenance benefits and to a credit under Section 8(j) for any amounts so paid under
Respondent’s group medical insurance plan. Said earlier credit was awarded at the time of the
initial May 19, 2010 Section 19(b) hearing before Arbitrator Hennessy. Additionally, Petitioner
is entitled to a credit of $10,124.40 in Claim No. 09 WC 27931 for a total credit of $46,533.30
due and owing for both claims.

In Claim No. 09 WC 27931, the Commission finds that there is sufficient language
contained within the Commission’s May 2, 2011 Review decision to indicate that the majority
of the Commission found Petitioner’s left elbow is casually related to the March 12, 2009 work
accident. Specifically, the Commission finds while portions of pages three and four of the
Commission’s decision are vague in nature, the decision as a whole is sufficient to address the
causation issue. The Commission notes that on page two and portions of page three, the
Commission specifically addressed the causation issue. More specifically, on page two of the
Commission’s decision, the Commission states that in so finding (causal connection) it relied on
the testimony of Petitioner, Mark David Payton as well as the expert opinion testimony of Dr.
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Lamberti. The Commission finds that this is both clear and specific in terms of the Commission’s
position regarding the causation issue. The Commission also infers, by virtue of fact that
prospective medical was awarded and the dissent’s comments regarding Dr. Lamberti’s
causation opinion, that the causation issue was addressed in the majority’s decision.
Additionally, while Respondent refers to Commissioner Lindsay’s position in the dissent as basis
for finding that Dr. Lamberti was given an incorrect hypothetical and that his opinion should not
be used to support the issue of caudsation, the Commission notes that at the time that the
hypothetical was posed during the deposition Respondent did not raise an objection to
inaccuracy of the hypothetical. Moreover, the Commission finds that Respondent did not file a
Section 19(f) Motion, claiming that the ambiguity is a scribner’s error and Respondent did not
raise this issue on appeal to the Circuit Court. As such, the Commission finds that its May 2,

2011 decision became final and law of the case principle was established in terms of the
causation issue. While the Commission acknowledges that there is an ambiguity contained
within the May 2, 2011 decision, the Commission finds that there is sufficient supporting
language contained within the decision to determine the Commission’s position on causation and
to find that at this late stage Respondent has waived this issue and has not preserved the same.
Thus, the Commission finds that as such Arbitrator Flores was correct in finding in her remand
decision that the Commission had earlier found causation exists in terms of Petitioner’s current
left elbow condition and it relationship to the March 12, 2009 work accident and in proceed
accordingly in determining the issues of unpaid medical and permanency.

IT IS THEREFORE ORDERED BY THE COMMISSION that in Claim No. 07 WC
37471 Respondent pay to Petitioner the sum of $454.30 per week for a period of 67 weeks, that
being the period of temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that in Claim No. 09 WC 27931
Respondent pay to Petitioner the sum of $454.30 per week for a period of 27-5/7 weeks, that
being the period of temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that in Claim No. 07 WC
37471Respondent pay to Petitioner the sum of $868.74 for medical expenses under §8(a) of the
Act.

IT IS FURTHER ORDERED BY THE COMMISSION that in Claim No. 09 WC
27931Respondent pay to Petitioner the sum of $1,931.00 for medical expenses under §8(a) of the
Act.

IT IS FURTHER ORDERED BY THE COMMISSION that in Claim No. 07 WC 37471
Respondent pay to Petitioner the sum of $408.87 per week for a period of 50 weeks, as provided
in §8(d)2 of the Act, for the reason that the injuries sustained caused the 10% loss of a man as a
whole.

IT IS FURTHER ORDERED BY THE COMMISSION that in Claim No. 09 WC 27931
Respondent pay to Petitioner the sum of $408.87 per week for a period of 75.9 weeks, as
provided in §8(e) of the Act, for the reason that the injuries sustained caused the 30% loss of use
of the left arm.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that in Claim No. 07 WC 37471
Respondent shall have credit in the amount of $36,408.90 for all amounts paid to or on behalf of
Petitioner on account of said accidental injury.

IT IS FURTHER ORDERED BY THE COMMISSION that in Claim No. 09 WC 27931
Respondent shall have credit in the amount of $10,124.40 paid to or on behalf of Petitioner on
account of said accidental injury.

Bond for the removal of Claim No. 07 WC 37471 to the Circuit Court by Respondent is hereby
fixed at the sum of $15,400.00. The party commencing the proceedings for review in the Circuit
Court shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

Bond for the removal of Claim No. 09 WC 27931 to the Circuit Court by Respondent is hereby

fixed at the sum of $35,500.00. The party commencing the proceedings for review in the Circuit
Court shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED:  JUN 8- 2015 % %/
Marig Basurto

MB/jm

0: 5/7/15 Qwﬁﬂ «f M

David L. Gore
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Stephen Mathis
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On 7/17/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.06% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2932 LAW OFFICE OF KUGIA & FORTE PC
MARTIN KUGIA

711 W DUNDEE ST

WEST DUNDEE, IL 80118

0081 BRAUN LORENZ & BERGIN PC
MARK BRAUN

33 N LASALLE ST SUITE 1210
CHICAGO, IL 60802
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LA E B ) D Injured Workers’ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g))
COUNTY OF KANE ) D Second Injury Fund (§8(e)18)
None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Rosa Ruiz Case # 07 WC 37471
Employec/Petitioner
v, Consolidated cases: 07 WC 37472
SKF Sealing Solutions 09 WC 27931
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Barbara N. Flores, Arbitrator of the Commission, in the city of
Geneva, on May 28, 2014. Afier reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED 1SSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

. |:| Was there an employee-employer relationship?
. D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. D What was the date of the accident?
D Was timely notice of the accident given to Respondent?
|Z| Is Petitioner's current condition of ill-being causally related to the injury?
. |:| What were Petitioner's earnings?
. D What was Petitioner’s age at the time of the accident?
|:| What was Petitioner's marital status at the time of the accident?
Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. D What temporary benefits are in dispute?
[JTPD [] Maintenance TTD
L. [X] What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. l:l Is Respondent due any credit?

0. [_] Other

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwec.il gov
Downstate gffices; Colfinsville 618/346-3450  Peoria 309/671-3019  Rockford 815/987-7292  Springfield 217/785-7084
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On July 30, 2007, April 5, 2007 and March 12, 2009, Respondent was operating under and subject to the
provisions of the Act.

On these dates, an employee-employer relationship did exist between Petitioner and Respondent.

On these dates, Petitioner did sustain accidents that arose out of and in the course of employment.
Timely notice of these accidents was given to Respondent.

Petitioner's current condition of ill-being is, in part, causally related to these accidents as explained infra.

In the year preceding the injuries on July 30, 2007, April 5, 2007 and March 12, 2009, Petitioner earned
$35,435.40; the average weekly wage was $681.45.

On the April 5, 2007 and July 30, 2007 accident dates, Petitioner was 45 years of age. On the March 12,
2009 accident date, Petitioner was 47 years of age. On all three dates of accident, Petitioner was married with
3 dependent children.

Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits,
for a total credit of $0 and for any and all other such benefits paid as agreed by the parties. See AX1.

Respondent is entitled to a credit of $0 and for any such further amounts as agreed by the parties under Section
8(j) of the Act.

ORDER
Temporary Total Disability

As agreed by the parties, Respondent shall pay Petitioner temporary total disability benefits of $454.30/week
for 27 & 5/7th weeks, commencing August 22, 2012 through March 3, 2013, as provided in Section 8(b) of
the Act. See AX1.

Respondent shall pay Petitioner the temporary total disability benefits that have accrued from June 30, 2007
through May 28, 2014, and shall pay the remainder of the award, if any, in weekly payments.

Respondent shall be given a credit of for such temporary total disability benefits that have been paid.

Medical Benefits

Respondent shall pay reasonable and necessary medical services pursuant to the medical fee schedule from
MedSource ($1,091.00) and NCNS ($840.00) totaling $1,931.00 as provided in Sections 8(a) and 8.2 of the
Act.

Respondent shall be given a credit for such medical benefits that have been paid, and Respondent shall hold
Petitioner harmless from any claims by any providers of the services for which Respondent is receiving this
credit, as provided in Section 8(j) of the Act.
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Permanent Partial Disability: Person as a whole (Low Back - Case No. 07 WC 37472)

As explained in the Arbitration Decision Addendum, the Arbitrator finds that Petitioner failed to prove causal
connection between her claimed low back condition of ill being and her accident at work. By extension, all
other issues related to the low back are rendered moot and all requested compensation and benefits related to the
low back are denied.

Permanent Partial Disability: Person as a whole (Left Shoulder — Case No. 07 WC 37471)
Respondent shall pay Petitioner permanent partial disability benefits of $408.87/week for 50 weeks, because
the injuries sustained caused the 10% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

Permanent Partial Disability: Schedule injury (Left Arm/Elbow — Case No. 09 WC 27931)

Respondent shall pay Petitioner permanent partial disability benefits of $408.87 /week for 75.9 weeks, because
the injuries sustained caused the Petitioner 30% loss of use of the left arm (elbow), as provided in Section 8(e)
of the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

W July 10, 2014

Signature of Arbitrator Date

L7 70\

ICArbDec p. 3
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ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION ADDENDUM

Rosa Ruiz Case # 07 WC 37471
Employec/Petitioner
V. Consolidated cases: 07 WC 37472
SKF Sealing Solutions 09 WC 27931
Employer/Respondent
FINDINGS OF FACT
Procedural History

Petitioner’s cases originally went to arbitration on May 19, 2010 at which time the first hearing was held
pursuant to her Sections 19(b) and 8(a) petition. Petitioner’s Exhibit! 6. The arbitration decision addressing all
three of Petitioner’s cases dated August 13, 2010 was timely reviewed by Petitioner. /d. The Commission
issued its decision on May 2, 2011. Id. It appears from the Commission’s records that a subsequent Circuit
Court appeal was filed, but no order was entered on the merits rendering the Commission’s decision final.

Of note, the Commission affirmed and adopted the Arbitrator’s decision in Case No. 07 WC 37471 finding that
Petitioner suffered an accident on July 30, 2007 to her left shoulder (denying any causation to any other body
parts). Jd. The Commission modified the awarded temporary total disability period to July 31, 2007 through
November 18, 2008. Id. In Case No. 07 WC 37472, the Commission affirmed and adopted the Arbitrator’s
decision finding that Petitioner sustained an accident on April 5, 2007 to her low back, and that there was no
lost time or additional medical care required for her back. /d. With regard to Case No. 09 WC 27931, the
Commission reversed the Arbitrator’s decision finding that Petitioner did suffer a repetitive trauma accident to
her left elbow which manifested itself on February 12, 2009. J/d. The Commission ordered Respondent to pay
for the reasonable and necessary cost for a re-examination by Dr. Lamberti to determine the status of
Petitioner’s left elbow and any need for surgical intervention. I/d. This Arbitrator is bound by the findings and
conclusions? as reflected in the Commission’s May 2, 2011 decision and, thus, hereby incorporates those by
reference.

A second consolidated hearing was held before this Arbitrator on May 28, 2014. The issues in dispute in Case
No. 07 WC 37471 are causal connection and the nature and extent of Petitioner’s left shoulder injury.
Arbitrator’s Exhibit (“AX™) 1. The issues in dispute in Case No. 07 WC 37472 are causal connection and the
nature and extent of Petitioner’s low back injury. /d. The issues in dispute in Case No. 09 WC 27931 are
causal connection, Respondent’s liability for certain unpaid medical bills, and the nature and extent of
Petitioner’s left elbow injury. /d.

| The Arbitrator similarly references the parties’ exhibits herein. Petitioner’s exhibits are denominated “PX” and Respondent’s
exhibits are denominated “RX” with a corresponding number as identified by each party.

2 “The rule of the law of the case is a rule of practice, based upon sound policy that, where an issue is once litigated and decided, that
should be the end of the matter and the unreversed decision of a question of law or fact made during the course of litigation settles that
question for all subsequent stages of the suit.” McDonald's Corp. v. Vittorio Ricci Chicago, Inc., 125 11.App.3d 1083, 1086-1087 (1st
Dist., 1984). The Appellate Court went on to state that the “trial court order becomes the ‘law of the case’ only if there is a final and
appealable order.” 1d., (citation omitted).
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In accordance with the law of the case, and in consideration of the evidence presented at this hearing, the
Arbitrator makes findings on the disputed issues as stated herein.

Additional Evidence

Petitioner testified that after the last hearing Respondent authorized her to return to Dr. Lamberti for evaluation
of the left elbow. The medical records reflect that Petitioner saw Dr. Lamberti on September 8, 2011. PX1 at 1-
2, 11. Dr. Lamberti noted that Petitioner was tender on both epicondyles and he diagnosed her with medial and
lateral epicondylitis and cubital tunnel syndrome. /d. He ordered an EMG of the left arm. Id. Petitioner
underwent the recommended EMG on October 13, 2011. PX1 at 4-5. The EMG report indicates that there was

no evidence of median neuropathy at the carpal tunnel, left cervical radiculopathy, or left ulnar neuropathy at the
elbow. Id.

Petitioner returned to Dr. Lamberti on December 22, 2011 and reviewed the EMG results. PX1 at 9-10. He
noted that her EMG was negative and indicated that he would not address either carpal tunnel syndrome or
cubital tunnel syndrome, although she had vague neurologic symptoms in her hand. /d. He also noted that
Petitioner had severe tenderness consistent with medial epicondylitis and some mild-to-moderate soreness on
the lateral side. /d. He recommended surgery to address her medial and lateral epicondylitis, indicating the
difficulty of recuperating from surgery to both. /d. Petitioner elected to go with surgery, however. Id.

Section 12 Examination — Dr. Belich

Prior to authorizing the elbow surgery, the Respondent sent the Petitioner back to Dr. Paul Belich for a repeat
independent medical evaluation on February 23, 2012. RX2. At that time, Petitioner reported continued left
elbow pain and progressive worsening of her symptoms since 2007, although she had not worked since that
time. Id. Dr. Belich took additional history from Petitioner subsequent to his prior evaluations, reviewed
additional medical records, examined Petitioner, and rendered various opinions. /d.

He diagnosed Petitioner with medial epicondylitis with possible chronic ulnar neuritis, left elbow. id. He
reiterated his opinions as stated in his prior reports that Petitioner’s left elbow symptoms were unrelated to her
alleged work event in 2007. Dr. Belich also noted that it was unusual for Petitioner to have such severe,
unrelenting pain for five years with no improvement whatsoever in her clinical symptoms. Jd. He noted that
she was overly demonstrative, or dramatic, during his examination and that his objective findings during her
examination did not correlate to her subjectively reported symptomatology at that time. /4. Dr. Belich
acknowledged that Petitioner has some objective findings of a medial epicondylitis and indicated that a medial

epicondylectomy could be tried, but he noted that the recommendation for a lateral procedure was not indicated
and should not be performed. /d.

Continued Medical Treatment

Petitioner eventually underwent the surgery recommended by Dr. Lamberti on August 22, 2012. PX1 at 13-14.

Pre- and post-operatively, he diagnosed Petitioner with left elbow medial epicondylitis and he performed medial
and lateral epicondylectomies. Id.

Dr. Lamberti ordered post-surgery physical therapy to the left arm which Petitioner underwent at Sherman
Hospital. PX1 at 15, 20-21. Petitioner also continued to follow up with Dr. Lamberti; on August 28, 2012 he
noted that things were going well and she had her splint changed at Sherman Hospital. PX1 at 17. As of

2



1 5 I w C C 0 4 2 5 Ruiz v. SKF Sealing Solutions
07 WC 37471, 07 WC 37472 & 09 WC 27931

September 4, 2012, Petitioner had mild ulnar-sided numbness, but her radial-sided numbness was much better
and almost gone. PX1 at 18. He also noted good range of motion. /d.

By October 2, 2012, Petitioner was feeling weak, but doing much better and taking Advil for pain because the
Norco was “too much.” PX1 at 23. As of November 13, 2012, Dr. Lamberti released Petitioner back to work
with a three pound lifting restriction and two daily breaks of 10 minutes each. PX1 at 24, On December 13,
2012, Dr. Lamberti placed Petitioner off work during four weeks of prescribed work conditioning. PXI at 29-
30.

Work Conditioning

Respondent offered several records from Athletico. RX6. In a work conditioning evaluation dated January 7,

2013, Petitioner reported left upper extremity pain, continued soreness in her left elbow, carrying/lifting heavy
things causes pain down the inside of her elbow, feeling very weak in her left arm and that she will drop things
because she is unable to hold them, pressure near the scar on her elbow where she experiences sharp pain, and

pain with movement to bathe, dress or fix her hair. /d. Petitioner reported taking Advil for pain. /d.

The physical therapist noted Petitioner’s active range of motion and the strength of her upper extremities. /d.
Specifically, he noted loss of range of motion with pain as follows:

- shoulder flexion (158° on the right vs. 145° on the left)

- shoulder abduction (165° on the right vs. 120° on the left)

- shoulder internal rotation (right to T12 vs. left to L2)

- shoulder external rotation 40° on the right vs. 15° on the left)

- wrist flexion (75° on the right vs. 70° on the left)

- wrist extension (85° on the right vs. 80° on the left)

- grip strength (hand dynamometer) on the right at 15 pounds and at 5 pounds on the left

Id. Petitioner reported pain with all range of motion and strength testing and demonstrated weakness bilaterally
left greater than right. /d.

On January 23, 2013, Petitioner returned to Athletico reporting pain at a level of 5-7/10 in the left elbow, a
sharp pain on the inside of her left elbow especially near her scar, soreness at a level of 2/10 and left shoulder,
soreness in the right shoulder and elbow at a level of 1/10, and that she does not have a lot of strength in her
arms and feels like she cannot do a lot of activities both in work conditioning and at home. /d.

The physical therapist noted Petitioner’s active range of motion and the strength of her upper extremities. Jd,
Specifically, he noted loss of range of motion with pain as follows:

- shoulder flexion (160° on the right vs. 135° on the left) showing a 2° improvement on the right
and 10° loss on the left compared with her initial evaluation

- shoulder abduction (160° on the right vs. 135° on the left) showing a 5° loss on the right and a
15° improvement on the left compared with her initial evaluation

- shoulder internal rotation (right to T12 vs. left to L2) showing the same ability as her initial
evaluation

- shoulder external rotation 55° on the right vs. 30° on the left) showing a 15° improvement on the
right and 15° improvement on the left compared with her initial evaluation
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- elbow flexion (140° on the right vs. 130° on the left) showing a 10° loss on the left compared
with her initial evaluation

- wrist flexion (65° on the right vs. 60° on the left) showing a 10° loss on the right and 10° loss on
the left compared with her initial evaluation

- wrist extension (85° on the right vs. 70° on the left) showing a 10° loss on the left compared with
her initial evaluation

- grip strength (hand dynamometer) on the right at 10 pounds and at I pound on the left showing a
5 pound loss on the right and 4 pound loss on the left compared to her initial evaluation

Id. Petitioner also reported pain with all range of motion and strength testing and demonstrated weakness
bilaterally left greater than right. /d.

Continued Medical Treatment and Functional Capacity Evaluation

When Petitioner returned to see Dr. Lamberti on January 24, 2013, he ordered a functional capacity evaluation.
PX1 at 31.

Petitioner underwent the functional capacity evaluation on February 12, 2013. PX2. The evaluating physical
therapist, Mr. Toman, determined that “[o]verall test findings, in combination with clinical observations,
suggest the presence of low levels of physical effort on [Petitioner’s] behalf.” PX2 at 1. He also determined
that “[o]verall test findings, in combination with clinical observations, suggest inconsistency the reliability and
accuracy of [Petitioner’s] reports of pain and disability.” PX2 at 1-2. Finally, Mr. Toman determined that
“[b]ased on [Petitioner’s] physical effort and reliability of subjective reports findings, the evaluator cannot
validate this examination as being a representation of her maximum function.” PX2 at 2.

Of note, during strength grip testing of the right hand using the hand dynamometer Petitioner exhibited low
effort and that her left hand grip scores produced “a lack of full effort on the left.” PX2 at 12-13. Also, when
tested for active right shoulder elevation, Petitioner noted significant apprehension whereas when a heart rate
monitor was placed on her right wrist, “she elevated her right arm with ease and held it in sustained flexion for
approximately 20 seconds (which was inconsistent with formal assessment). In addition, [Petitioner] could not
push/pull with 5 pounds of force bilaterally, though was observed to push our facilities door open when exiting

our facility and pull the door open when entering our facility, which required greater than 15 pounds of force.”
PX2 at 14.

Despite the invalidity of the examination results, Mr. Toman recommended the following as Petitioner’s
maximum functional capabilities to the extent that the functional capacity evaluation was intended to determine
Petitioner’s work restrictions: limited standing, walking and sitting on an occasional basis, limited material
handling to within the sedentary physical demand level, and to avoid significant reaching, crouching, stooping
and handling tasks. 7d.

On June 25, 2013, Dr. Lamberti reviewed the functional capacity evaluation findings and, “[k]nowing her
results, her grip strength and generally what her arm can do...” he recommended that Petitioner could work in
an assembly-type position limited to tasks that were up to two pounds on a frequent/repetitive basis, up to five
pounds on an occasional basis, and up to 15 pounds on a rare or infrequent basis (2-3 times per day). PX1 at 32,

Final Section 12 Examination — Dr. Belich
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Respondent sent Petitioner back to Dr. Belich for an independent medical evaluation on February 14, 2013.
RX2. Dr. Belich took additional history from Petitioner, reviewed additional medical records, examined
Petitioner, and rendered various opinions. /d. He opined that Petitioner had an unsuccessful elbow surgery
noting that Petitioner “continues to have the same amount of pain, functional disability, and behavioral-type
chronic pain patterns that she had even prior to this surgery.” Jd. Dr. Belich recommended no further treatment
and placed Petitioner at maximum medical improvement. Id.

Dr. Belich subsequently reviewed the results of Petitioner’s functional capacity evaluation, a short letter from
Dr. Lamberti, and a job description indicating that Petitioner’s job required her to lift one pound rods and stack
them in a receptacle that weighed 11 pounds. RX2. In an addendum, he opined that Petitioner “could perform
this job with a two handed lift of 10 to 11 pounds[,)” based on Petitioner’s sub-maximal functional capacity
evaluation test results. Id.

In a second addendum dated May 6, 2014, Dr. Belich reiterated that, based on Petitioner’s invalid exam and lack
of maximum effort, “it certainly appears plausible to me that this patient could lift up to 20 pounds with a two
handed lift, particularly at the waist level and table level as she is required to do.” Id.

Video Surveillance

Respondent offered into evidence video surveillance of Petitioner on four dates: February 14, 2013, October 4,
2013, December 4, 2013 and December 5, 2013. RXS5.

On February 14, 2013, the video depicts Petitioner holding keys and papers or a bundle in the flexed left arm,
entering her car and guarding her left arm or holding it in a flexed position. /d. She then used her right arm to
fasten her seatbelt and began driving with both hands. /d.

The October 4, 2013 footage at 11:22 a.m. depicts Petitioner walking with no apparent difficulty from her car to
the rear of her house with both arms moving in an ordinary fashion at her sides. /d. At 11:36 a.m. she is seen
walking toward her car with a coffee cup held in the left hand then transferred to the right. Jd. At 12:33 p.m.
Petitioner is seen sitting in a salon without significant observation of any upper body movement. Id, At 1:28
p.m. she is seen exiting the salon heading toward her car with unguarded motion of the left hand and arm. Jd.
At 1:37 p.m. Petitioner is seen pushing a grocery cart containing multiple white plastic bags of unknown weight
and placed in her car, although the latter motions of placing the bags in her car are obscured. /d. She returned
the grocery cart by pushing it with both hands and at one point pulling the empty shopping cart with her left
hand only. Id.

On December 4, 2013, the video footage shows Petitioner at 7:51 a.m. handling garbage, bags of recycling
materials, and containers with both hands. /d. Petitioner is seen lifting garbage and recycling bin covers well
above shoulder level. Jd. She is also seen lifting a plain wooden chair for disposal with both hands without any
apparent restriction and with extension of both arms. Id.

Petitioner viewed the video surveillance and acknowledged that it showed her getting into the driver’s seat of
her car. When she sat in the driver’s seat, Petitioner reached to the door with her right arm to close it. She
testified that this was because of pain in her left arm. Petitioner also testified that, before her injury, she would
use her left arm to close the driver’s side door and fasten her seatbelt.

Education and Training
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With regard to her education, Petitioner testified that he went to the 12" grade education in Mexico, but she did
not obtain her diploma. She also testified that she did not obtain a G.E.D. in the United States, although she
tried to do so.

Petitioner testified that she has no other certifications or training. She testified through a translator at trial. She
testified that, while she is able to speak some English, it includes basic things such as good morning, how are
you, how do you feel and short phrases. Petitioner also testified that she is able to write some English, such as
inputting her name and address, height, marital status and number of children; however, she testified that she
cannot write full paragraphs in English. Respondent offered its exhibit 7, which is an application for FMLA
dated June 13, 2003. RX7. The application contains a paragraph written by Petitioner in English. Jd.
Petitioner testified that the remainder of the application was completed by a staff member of her doctor’s office.
Id. She signed and dated the application. Id. Petitioner acknowledged that she wrote these words in English,
but explained that she copied the words in English that had been written down by someone for her in the
doctor’s office so that she could submit the application. /d.

Petitioner also testified that she was not employed anywhere at the time of her left elbow surgery and that she
last worked on July 30, 2007, the date of her left shoulder and arm accident. She has not worked for anyone
since last working for Respondent. Petitioner testified that her employment was terminated when Respondent’s
plant closed on March 22, 2009.

Job Search

After completing her medical treatment, Petitioner testified that she looked for work by going around in her
neighborhood and sometimes she would use a Hispanic newspaper or ask her neighbors or friends if they needed
personnel in the factories where they worked. She testified that she had the most experience working in a
factory, but it is usually very heavy work required in a factory.

Petitioner offered her job search records into evidence. PX4. She testified that she found these places where
she would go buy things and generally in the places known to her. For example, on March 28, 2014, Petitioner
applied at a bakery. PX4 at 1. Petitioner testified that she went and spoke with the lady in charge, Yolanda, and
she told Petitioner that she did not need anyone. Petitioner also applied at a place called Armando’s, a grocery
store where they sell food. Id. Petitioner testified that she asked a young man if they needed cashiers and the
response was that they did not need any.

Petitioner testified that she applied at McDonald’s and requested an application, but was told that the
applications were done on the internet. PX4 at 2. She testified that she applied with help of her daughter, but
they did not respond.

On April 3, 2014, Petitioner testified that she went to Quality Labor, a factory where they make balloons. PX4
at 2. She testified that she knows several ladies there and she was interviewed by Ms. Mercado who toid her
that she would need to work with boxes that weighed over 15 pounds and would need to use her arms.
Petitioner testified that the application asked whether she could carry more than 20 pounds and Petitioner did
not answer that question. She testified that Ms. Mercado said that they did need personnel, but that she did not
believe that Petitioner was qualified for the job and she was not hired. Jd. Petitioner also applied at Taco Bell
that day. Jd. Petitioner testified that she knows someone there and the lady told her that they needed workers so
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the manager asked her questions and told her that he would call her back for an interview. Petitioner testified
that she went to the Taco Bell location herself, but they never contacted her.

On April 23, 2014, Petitioner testified that she went to a Sbharro located in a mall food court and left an
application which they told her they would give to the manager; Petitioner testified that she never heard back
from them. PX4 at 5. Petitioner also applied at Dunkin’ Donuts on Route 72 that day. Jd. She testified that she
called them and they told her to go there, which she did, but the person in charge was not there and they gave
her the phone number for a woman named Suzy who did not return Petitioner’s call.

Petitioner testified that she made contact with all of the other prospective employers listed in PX4, but no one
offered her a job. On cross examination, Petitioner acknowledged that the first time that she looked for work
was in February 2014,

Vocational Rehabilitation Opinions

Petitioner was evaluated by Craig Johnston (“Mr. J ohnston”) of Johnston Vocational Consulting on December
6, 2013 at the request of her attorney. PX3. Mr. Johnston has a Ph.D and is a certified rehabilitation counselor.
I,

Mr. Johnson met with Petitioner and reviewed her educational and employment history. Jd. His report indicates
that she attended high schoo! in Mexico, but has no high school diploma. Id. Petitioner testified at trial that she
attended high school in Mexico, but never passed the final tests in order to obtain a diploma. She also testified
that she was later enrolled in the Spanish GED program in the U.S., but was unable to complete the program.

Mr. Johnston noted her prior employment in Mexico as a receptionist as well as her prior employment in the
U.S at Walmart as a stock clerk where she reported that a co-worker provided her verbal instructions in Spanish
and working temporary jobs cleaning houses and in the production setting. PX3 at 1. He noted that her last job
for Respondent required her to stand all day working in the metal preparation department handling seals, and
that she had to lift up to 50 pounds. Jd.

Mr. Johnston based his vocational opinion on the restrictions imposed by Dr. Lamberti through June 25, 2013,
Dr. Belich’s February 14, 2013 and February 21, 2013 independent medical evaluation reports, and Petitioner’s
February 12, 2013 invalid functional capacity evaluation report. PX3 at 2, Ultimately, Mr. Johnston opined
that, taking all relevant vocational factors into consideration, Petitioner is totally disabled from the workforce.
PX3 at 3.

Respondent also offered a report dated May 14, 2014 regarding Petitioner’s employability from Edward
Minnich (“Mr. Minnich™), a certified rehabilitation counselor, per its request. RX3. Mr. Minnich did not
personally interview Petitioner, but he reviewed various documents including an excerpt of Mr. Payton’s
transcript from the first hearing regarding Petitioner’s Job requirements, Petitioner’s February 12, 2013 invalid
functional capacity evaluation report, Dr. Lamberti’s reports through June 25, 2013, and all four of Dr. Belich’s
reports from February 14, 2013 through May 6, 2014. /4. He also reviewed Mr. Johnston’s report. Id.

In reaching his conclusions, Mr. Minnich focuses several issues. Jd. First, he notes the inconsistencies
identified in Petitioner’s functional capacity evaluation results by the physical therapist. Next, he notes that the
work restrictions imposed by Dr. Lamberti were offered despite Petitioner’s invalid functional capacity
evaluation results and he cites two publications standing for the proposition that a physician should take into
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account the patient’s capabilities as determined, in this case, by functional capacity evaluation results in
returning a patient to work. Jd. Mr. Minnich finds Dr. Lamberti’s work restrictions to be unsupported by other
medical evidence, the functional capacity evaluation resulis in particular. Jd.

Finally, Mr. Minnich relies heavily on the opinions of Dr. Belich and reviews the report of Petitioner’s
vocational rehabilitation expert, Mr. Johnston, and takes issue with several of his conclusions. Id. Specifically,
he takes issue with the fact that Mr. Johnston makes “[nJo mention of the glaring inconsistency that her surgery
was to her left elbow and that this should have nothing to do with standing, sitting, walking, crouching and
stooping[,]” and that his limitation of Petitioner’s capabilities to sedentary work is based on Mr. Johnston’s
reliance on the invalid functional capacity evaluation results. /d. Mr. Minnich also takes issue with Mr.
Johnston’s conclusion that Petitioner was totally incapacitated from work based on her limited English language
skills (given that she filled out various employment papers in English, lived in the U.S. for decades, and worked
in the U.S.) and her limited education and training (given that she was employed as an assembler, sorter, and
hand packer as noted in her employment application with Respondent). Id.

Mr. Minnich repeatedly notes that Petitioner’s case is “wrought with inconsistencies” and reaches his ultimate
conclusion that Petitioner would be able to work at some level (most likely light duty given the aforementioned
issues with the bases on which Dr, Lamberti imposed work restrictions, relied upon by Mr. Johnston) assuming
that she was motivated to do so, which he believed that she was not.

Additional Information

Regarding her current condition, Petitioner testified that when she tries to do her activities for example when
she is making something simple to eat she cannot carry anything heavy (e.g., with a gallon of milk, a pan) with
her left arm because she feels a pinch as though it was a needie going into her elbow from the inside to the
outside and she loses strength. She has to hold it with her other hand or leave the item.

With regard to her shoulder, Petitioner testified that if she does not have a lot of activity she does not experience
a lot of pain. Petitioner testified that she has to do very simple things for food, nothing where she has to chop
because the next day or in the afternoon she will feel a lot of pain in her shoulder, elbow and her whole arm.

Petitioner testified that she takes Naproxen pain medication for her pain and inflammation. When she has a lot
of pain, Petitioner testified that her doctor told her that she could also combine it with Advil.

Petitioner testified that she lives at home with her husband, her two children, and another son comes over the
weekends because he is in college now. The two sons that live with her full time are 20 and 17 years old.
Petitioner testified that her children do most of the cleaning, but each child washes their own clothes and they
alternate cleaning the bathroom. Petitioner tries to help cleaning, but not too much. As an example, Petitioner
testified that she tries to make something for her children to eat, very simple things; but when she does not feel
well she will call her children and tell them to go to a Subway or tell her husband to go to the Mexican store
because that day she did not prepare anything.

With regard to cleaning, Petitioner testified that she cleans the dishes that she uses and her husband will clean
the bathroom after Petitioner puts cleaning fluid there. Or, for example, Petitioner will perform light
disinfecting-type cleaning of the bathroom sink. 1f Petitioner tries to do more cleaning than that, for example
when her kids have been too busy and the house is really dirty, she notices strong pain afterwards and the
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following day she cannot move her arm because it gets very swollen; especially her elbow where she has a lot of
pain and she feels tendonitis in both hands.

Petitioner also testified that there are certain activities that she used to do that she can no longer do. For
example, she had a pool that she would help her husband clean, but she no longer does. They do not use the
pool anymore because it is a lot of work and money. Inside the house, Petitioner used to bring garbage out or
clean so that her home would look nice (like the cabinets), which she does not do anymore.

Petitioner further testified that she used to go out more with her husband and go dancing with friends or help at
the food pantry at the church, but she no longer engages in these activities because the pain is uncomfortable.
She can no longer pull the carts or carry the food that was being donated because it was too heavy.

With regard to the medical bills at issue, Petitioner testified that she is familiar with these charges for the
MedSource bill, which is for a device that gives her “shocks” and calms her pain and the rigidity in her arm.
Petitioner testified that Dr. Lamberti ordered this machine for her and she obtained it at Sherman where she was
having therapy, which she still uses so that she does not have to take more medication. Petitioner testified that
she uses this once a day usually in the evening or after she has a lot of activity.

Mark Payton

Respondent called Mr. Payton as a witness. Mr. Payton is the director of buildings and grounds. He was
previously employed by Respondent from approximately May 2001 to September or October 2009. During time
that Mr. Payton worked at Respondent, he knew Petitioner because she reported to him in the metal preparation
department as a metal preparation operator.

Mr. Payton also testified that about Petitioner’s duties at work for Respondent. However, the Arbitrator is
bound by the findings and conclusions as reflected in the Commission’s May 2, 2011 decision. As relevant to
Petitioner’s duties at work, about which Mr. Payton testified at the first hearing in these cases, the Commission
has determined Petitioner’s job description as follows:

Petitioner credibly testified that her job required her to load circular, metal car seals into a machine for processing,
unload them from the machine after processing, place seals in boxes, and lift the loaded boxes onto a skid. Before
loading the metal seals into the machine, the seals were delivered to Petitioner in a large box. Petitioner removed the
seals from the box. The seals contain a hole in the center which allowed her to insert them one by one onto a bar.
She would then lift the loaded bar onto an iron rack. Each bar held 20 seals. Each rack held 20 bars. Petitioner
testified she utilized “heavy” force to push the loaded rack to an area/machine we are the seals would be coated with
chemicals. Petitioner testified that the seals vary in size. Generally, Petitioner loaded twenty 2 1b. seals on each bar
and placed twenty bars in each rack. The topmost bar was as high as her head while the lowest bar was knee high. A
loaded rack weighed approximately 45 Ibs. after completion of the chemical process, Petitioner would pull the
loaded rack out of the machine and unload the bars, tilting each parcel the seals could slide off, Petitioner testified
that the 2 Ib. seals came in boxes of 980 and she handled between three and five boxes of them per day (or
approximately 2940 - 4900 seals per day). Once the seals were boxed up, she would lift the loaded boxes (weighing
over 50 Ibs.) onto a skid for transporting (just as she did on July 30, 2007, the date of accident in 07 WC 37471).
Petitioner testified she had a partner and they would alternate the tasks of pushing and pulling the loaded rack to and
from the coating machine.

Respondent’s supervisor, Mark Payton, acknowledged that Petitioner’s job could require her to load up to twenty of
the 2 Ib. seals per bar and he further acknowledged that while he believed she only had to load 10 of the small seals
per bar, there could have been a point in time when she was required to load twenty pieces per bar. He also agreed
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that there were 980 of the 2 Ib. seals per box and that it took “effort” to push the loaded racks. While Mr. Payton
testified Petitioner was required to load/unload a lesser number of seals, the Commission finds that his description
also suffices to establish the repetitive nature of Petitioner's job duties for Respondent.

PX6 at 2-3.

Mr. Payton also testified that that during the time that he worked with Petitioner he was in contact with her
multiple times per day. Mr. Payton testified that he understood Petitioner when she spoke in English and had no
problem speaking with her. He added that he does not speak Spanish. He testified that generally their
conversations related to what parts to process and mechanical issues. Mr. Payton also testified that Petitioner
would write in productivity logs the work that was accomplished and note any safety issues. RX4. He added
that Petitioner would note output, how many parts or skids or pieces completed, safety issues such as a leaking
pipe or a trip or slip hazard, etc. On cross examination, Mr. Payton acknowledged that the productivity logs did
not require much writing, only numbers really.

After Petitioner stopped working in 2007, Mr. Payton continued as the supervisor of the department. The work
continued after Petitioner stopped working through 2009 and it was available until the plant closed.

Petitioner testified that she had never seen this productivity log form and that she did not have to fill out any
papers while employed for Respondent. See RX4. She testified that she did have to fill out very simple forms
however (i.e., a safety checklist and operation log) that were very simple. She testified that these forms required
her to input the part number, the time that she had finished it, and who made the part (because the person that
picked up the box would scan it and document the number of the part, but that was not her job anymore).

Petitioner testified that she did not every have to write sentences describing problems with the machines.
Immediately after the machine would break down, Petitioner testified that she would let the mechanic or Mr.
Payton know about it and they would fix it. Petitioner testified that she did not ever have to write anything
down describing how the machine had to be fixed. Petitioner testified that Mr. Payton would write the part
number in and Petitioner would input that he finished the part and who did it (her and her partner) and other
guys would fill in the rest of it. Petitioner testified that she would indicate the number of boxes that they did of
certain parts and that the boxes had to be finished otherwise they would not count.

10
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ISSUES AND CONCLUSIONS

After reviewing all of the evidence and due deliberation, the Arbitrator finds on the issues presented as follows:

In support of the Arbitrator’s decision relating to Issue (F), whether the Petitioner’s current condition of
ill-being is causally related to the injury, the Arbitrator finds the following:

First, the Arbitrator addresses Petitioner’s claimed low back condition and finds that it is not causally related to
her accident at work on April 5, 2007 (Case No. 07 WC 37472). In so concluding, the Arbitrator notes that no
medical records were submitted evidencing ongoing treatment to the low back, Petitioner did not testify about
any continuing problems or symptomatology in the low back at this hearing, and that the Commission, on May
2, 2011, affirmed and adopted the original Arbitrator’s decision that Petitioner sustained an accident to her low
back on April 5, 2007, but denied compensation for the injury. Id. Thus, the Arbitrator finds that Petitioner’s
claimed low back condition of ill being is not causally connected to her work accident. By extension, all other
issues related to the low back are rendered moot and all requested compensation and benefits are denied.

Next, the Arbitrator finds that Petitioner’s claimed current condition of ill being in the left shoulder is causally
connected to her accident at work on July 30, 2007 (Case No. 07 WC 37471). In so concluding, the Arbitrator
notes that the medical records submitted do not reflect treatment to the left shoulder; rather, Dr. Lamberti’s
records reflect a focus on Petitioner’s left elbow condition. However, the Commission, on May 2, 2011,
affirmed and adopted portions of the original Arbitrator’s decision including findings that Petitioner had rotator
cuff impingement, AC joint arthritis, and biceps tendemess resulting in the need for an arthroscopic surgery, a
surgical approach with which Respondent’s Section 12 examiner concurred. The Commission also awarded
additional temporary total disability benefits to extend through November 18, 2008. At this hearing, Petitioner
testified about continuing problems in the left shoulder including pain when she performs too much activity and
a negative effect on the type and amount of activities of daily living that she can comfortably perform. Thus, the
Arbitrator finds that Petitioner’s claimed left shoulder condition of ill being is causally connected to her work
accident.

Finally, the Arbitrator finds that Petitioner’s claimed current condition of ill being in the left elbow is causally
connected to her accident at work on March 12, 2009 (Case No. 09 WC 27931). In so concluding, the
Arbitrator relies on the additional evidence submitted at this hearing which reflects that Petitioner continued to
undergo medical treatment for her left elbow with Dr. Lamberti after the first hearing in this case and submitted
to additional independent medical evaluations at Respondent’s request. The Arbitrator also incorporates by
reference the Commission’s May 2, 2011 decision in which it determined that Petitioner’s left elbow condition
was causally related to a repetitive trauma injury sustained on March 12, 2009. Thus, the Arbitrator finds that
Petitioner’s claimed left elbow condition of ill being is causally connected to her work accident.

In support of the Arbitrator’s decision relating to Issue (J), whether the medical services that were
provided to Petitioner were reasonable and necessary, and whether Respondent has paid all appropriate
charges for all reasonable and necessary medical services, the Arbitrator finds the following:

Petitioner seeks payment for an EMG charge of $840.00 and a Med Source charge of $1,091.00. The record
reflects that the EMG ordered by Dr. Lamberti was approved as reflected in letter from Respondent’s counsel.
The record also reflects a bill and correspondence from Med Source for an “electrodes” or “stim xp” machine
from referring physician Dr. Lamberti, which correlates to Petitioner’s testimony that she received a device
during physical therapy that gives her “shocks” and calms the pain and rigidity in her arm as ordered by Dr.
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Lamberti. Thus, the Arbitrator awards payment of these charges to be paid by Respondent as provided in
Sections 8(a) and 8.2 of the Act. Respondent shall receive any credit for payments already made.

In support of the Arbitrator’s decision relating to Issue (L), the nature and extent of Petitioner’s injury,
the Arbitrator finds the following:

Low Back

As explained in the causal connection analysis above, no evidence was presented at this hearing regarding any
ongoing disability to the Petitioner’s back and, moreover, Petitioner’s claim for compensation and benefits was
denied at arbitration and affirmed by the Commission in its May 2, 2011 decision. Thus, no compensation is
awarded with regard to Petitioner’s back injury (Case No. 07 WC 37472).

Left Shoulder

Also as explained in the causal connection analysis above, the Arbitrator finds that Petitioner’s claimed left
shoulder condition of ill being is causally connected to her work accident. The Commission’s decision affirmed
the original Arbitrator’s findings that Petitioner had rotator cuff impingement, AC joint arthritis, and biceps
tenderness resulting in the need for an arthroscopic surgery. Petitioner also testified at this hearing about
ongoing symptomatology that limits her ability to engage in various activities of daily living. Additional
records produced at trial, including work conditioning notes, also reflect loss of range of motion and strength in
the left shoulder as compared to the right shoulder. Thus, based on the record as a whole, the Arbitrator finds
that Petitioner has established permanent partial disability to the extent of 10% loss of use of the person as a
whole pursuant to Section 8(d)(2) for the injury to the left shoulder (Case No. 07 WC 37471).

Left Arm/Elbow

Finally, the Arbitrator finds that Petitioner has established permanent partial disability to the left arm as a result

of her left elbow medial and lateral epicondylitis condition. While Petitioner asserts that she is permanently and
totally disabled pursuant to Section 8(f) of the Act, and Respondent asserts that Petitioner has failed to establish
any disability in the left arm, the Arbitrator views the evidence differently.

The Commission found that Petitioner sustained a repetitive trauma injury to the left elbow and it made detailed
findings regarding Petitioner’s job duties while employed by Respondent, which forever resolves those issues.
Petitioner later received the requested medical treatment after the Commission’s order of May 2, 2011 and
continued to see Dr. Lamberti for treatment of her left elbow. She underwent lateral and medial
epicondylectomies, post-operative physical therapy, and some work conditioning until Dr. Lamberti
recommended a functional capacity evaluation and shortly thereafter imposed permanent work restrictions.

The parties’ dispute with regard to the nature and extent of Petitioner’s left elbow injury fundamentally centers
on her credibility. The additional evidence proffered at this trial included Petitioner’s own testimony, records
regarding Petitioner’s subsequent medical treatment, Respondent’s independent medical evaluation opinions
rendered by Dr. Belich, and the opinions of Mr. Johnston and Mr. Minnich regarding Petitioner’s employability.

Petitioner’s testiimony at trial about her capabilities is, essentially, that she cannot perform most activities

involving her left arm anymore without pain, if she can perform them at all. Respondent offered video
surveillance of Petitioner on four dates engaged in general daily activities including grocery shopping, throwing
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out garbage and driving generally with little use of her left arm. This footage shows Petitioner having some
difficulty with the use of her left arm, primarily using her right arm to perform functions. It also shows
Petitioner using her left arm and hand limitedly, such as while holding a coffee cup or on one occasion using
both arms to throw away a simple wooden chair. While the footage shows her in a few instances carrying more
than what appears to be over five pounds with both hands (i.e., when she is throwing away the chair which
appears to be inconsistent with her functional capacity evaluation and work conditioning testing results) or
reaching above shoulder level (i.e., while flipping over a garbage can lid), the footage does not show complete,
free use of her left arm in the performance of significantly heavy range of motion and strength activities that
would suggest she has no ongoing disability whatsoever in the left arm. In the Arbitrator’s view, these activities
are generally consistent with Petitioner’s claim of ongoing disability, but not to the extent she claims.

Petitioner testified about a much more severe lack of ability in the left arm. However, objective evidence in the
record reveals troubling variability in Petitioner’s physical abilities that do not correlate to the extent of
permanent and total disability due to the left arm injury as claimed. Indeed, Petitioner’s shows inconsistencies
in the use of her uninjured right arm and while using her lower extremities during testing.

An initial work conditioning evaluation performed on January 7, 2013 approximately five months after her
surgery reveals loss of range of motion in the lefi upper extremity as compared to the right upper extremity that
was specifically documented with regard to various activities (i.e., shoulder rotation, elbow, flexion, grip
strength, etc.). Inexplicably, however, Petitioner’s abilities in the left and right arms approximately two weeks
later on January 23, 2013 changed somewhat dramatically.

She exhibited 2° improvement in shoulder flexion on the right and a 10° loss on the left, a 5° loss of shoulder
abduction on the right and a 15° improvement on the left, a 15° improvement in shoulder external rotation on
the right and 15° improvement on the left, a 10° loss of elbow flexion on the left, a 10° loss of wrist flexion on
the right and 10° loss on the left, a 10° loss of wrist extension on the left, and a 4 pound loss of grip strength in
the left hand as well as a 5 pound loss on the right. Certainly an individual’s physical capabilities in an affected
body part can vary from day to day resulting from a variety of factors, but these findings also reflect a decrease
in ability in the uninjured right upper extremity. Taken in conjunction with Petitioner’s functional capacity
evaluation results, which Dr. Lamberti and Mr. Johnston sidestep in rendering their opinions, the record
contains objective information that raises serious doubt about Petitioner’s actual physical capabilities.

The results of Petitioner’s February 12, 2013 functional capacity evaluation, which are extensively addressed by
both parties, are undisputedly invalid. The report contains several caveats from the evaluating physical
therapist, Mr. Toman, who highlighted “low levels of physical effort on [Petitioner’s] behalf[,]” “inconsistency
the reliability and accuracy of [Petitioner’s] reports of pain and disability[,]” and he was ultimately unable to
“validate this examination as being a representation of her maximum function.” PX2 at 1-2.

Indeed, during strength grip testing of the right hand using the hand dynamometer Mr. Toman noted that
Petitioner showed low effort and her left hand grip scores produced a lack of full effort. These findings further
highlight the inconsistent grip strength test scores of Petitioner in the affected left arm and unaffected right arm
during work conditioning testing just weeks earlier. Also, when formally tested for active right shoulder
clevation Mr. Toman noted that Petitioner had significant apprehension whereas she was able to elevate her
unaffected right arm with ease and hold it in sustained flexed position for approximately 20 seconds when he
placed a heart rate monitor on her wrist. Mr. Toman specifically noted that this ability in the unaffected right
arm was inconsistent with Petitioner’s reported apprehension of moving her right arm during the formal
assessment. Finally, Mr. Toman noted that Petitioner could not push/pull with 5 pounds of force bilaterally,
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although she was observed pushing and pulling the facility entrance and exit doors which required greater than
15 pounds of force. This notation highlights the inconsistencies of Petitioner’s reports with objective testing
and highlights the inconsistencies viewed in the video surveillance including Petitioner pushing a grocery cart
containing bags of unknown weight and later pulling the empty shopping cart with her left hand only; activities
that Petitioner could not perform if Dr. Lamberti’s limiting work restrictions are to be accepted at face value.

Thus, the Arbitrator finds that objective testing of Petitioner’s physical abilities during the functional capacity
evaluation and work conditioning as ordered by Dr. Lamberti render her testimony about the almost complete
loss of range of motion and strength suspect and place the extent of Dr. Lamberti’s work restrictions based on
“Ik]nowing her [functional capacity evaluation] results, her grip strength and generally what her arm can do...”
in doubt. In so concluding, the Arbitrator acknowledges that the Commission found Dr. Lamberti’s prior
opinions to be more persuasive than those of Respondent’s Section 12 examiners after the first hearing.
However, the evidence adduced at this trial indicates that he assigned permanent restrictions in spite of objective
evidence of Petitioner’s capabilities as reflected in her functional capacity evaluation and work conditioning
progress notes.

It is also noteworthy that Dr. Lamberti does not specifically note objective test findings of his own about
Petitioner’s capabilities throughout his treatment and simply opines that Petitioner could work in an assembly-
type position limited to tasks that were up to two pounds on a frequent/repetitive basis, up to five pounds on an
occasional basis, and up to 15 pounds on a rare or infrequent basis (2-3 times per day). On the other hand,
Respondent’s examiner, Dr. Belich, does not release Petitioner back to full duty work either. He estimates her
capabilities to include lifting up to 20 pounds with a two-handed lift particularly below shoulder level. He
recommended that she undergo a functional capacity evaluation to determine her capabilities and, presumably,
he expected that Petitioner’s physical capabilities could be based on valid test results. Given the inconsistencies
noted above between objective evidence of Petitioner’s capabilities and her subjective reports, the Arbitrator
does not place more weight on the opinions of Petitioner’s long-time treating physician, Dr. Lamberti, over
those of Dr. Belich, but also finds that these physicians seem to agree-—whether they realize it or not—that
Petitioner cannot return to work for Respondent in the job definitively delineated by the Commission in its May
2, 2011 decision.

Finally, the parties provide the opinions of Mr. Johnston and Mr. Minnich regarding Petitioner’s employability
or lack thereof. Given the totality of this record, the Arbitrator is not persuaded by the opinion of Petitioner’s
vocational rehabilitation expert, Mr. Johnston, regarding Petitioner’s lack of employability.

Mr. Johnston relies heavily on the permanent restrictions imposed by Dr. Lamberti despite the invalid functional
capacity evaluation results that he reviewed and the lack of Dr. Lamberti’s own objective findings to
substantiate his permanent work restrictions. It also does not appear that Mr. Johnston had the benefit of
Petitioner’s work conditioning evaluations when rendering his opinions. On the other hand, Mr. Minnich relies
heavily on the opinions of Respondent’s Section 12 examiner, Dr, Belich, including Dr, Belich’s findings during
some evaluations that were addressed previously by the Commission in Petitioner’s favor.

Both Mr. Johnston and Mr. Minnich agree that Petitioner did not complete high school in Mexico, that she did
not attain her G.E.D. in the U.S. despite attempts in a Spanish language G.E.D. program, and that she has
worked in the U.S. for decades. They diverge in terms of the extent of Petitioner’s English language abilities.
Given Mr. Payton’s testimony regarding the requirements of Petitioner’s job to write limited things in English
while employed by Respondent, the record evidence reflecting Petitioner’s English language writings,
Petitioner’s testimony at this hearing through an interpreter, and after careful observation of Petitioner at trial,
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the Arbitrator finds that Petitioner is, as she contends, primarily a Spanish language speaker with limited
English proficiency.

Mr. Johnston and Mr. Minnich also diverge with regard to Petitioner’s work history and training, and whether
Petitioner could perform duties beyond the sedentary level. As explained above, the inconsistencies in
Petitioner’s objective test results, particularly related to body parts that were unaffected by her injuries at work,
raise serious doubt about the true extent of her abilities. Moreover, after reviewing the record the Arbitrator
finds that Petitioner had a slightly more diverse work background as indicated by Mr. Minnich than that
reflected in Mr. Johnston’s report even if she was able to perform those duties as an assembler, sorter, and hand
packer without much English language proficiency. In addition, it is notable that Petitioner did not search for
work on her own after being released by Dr. Lamberti until over nine months later on March 28,2014 and only
then for two months through May 23, 2014. This supports Mr. Minnich’s opinion that Petitioner is unmotivated
to find work and further highlights the lack of effort noted by Petitioner’s own work conditioning physical
therapist and Mr. Toman, the functional capacity evaluator. In light of the foregoing, the Arbitrator finds that
Mr. Johnston’s assessment that Petitioner is totally disabled and unable to work to be unpersuasive.

In sum, based on the record as a whole—which reflects that Petitioner sustained a severe repetitive trauma
injury to her left arm resulting in the need for medial and lateral epicondylectomy surgery resulting in disputed
permanent restrictions that establish, nonetheless, that she cannot return to her job for Respondent with
continued symptomatology, daily use of an assistive stimulator device, difficulty performing activities of daily
living and lifestyle changes to accommodate those difficulties—the Arbitrator finds that Petitioner has
established permanent partial disability to the extent of 30% loss of use of the left arm/elbow pursuant to
Section 8(e) of the Act.
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Respondent.

DECISION AND OPINION ON REVIEW

Petitioner and Respondent appeal the decision of Arbitrater Simpson, finding pursuant to
Section 6(c) of the Illinois Workers’ Compensation Act, Petitioner failed to provide notice to
Respondent regarding the alleged March 29, 2008 work accident. The issues on Review are
whether Petitioner sustained an accidental injury arising out of an in the course of her
employment on March 29, 2008, whether timely notice of the alleged March 29, 2008 work
accident was given to Respondent, whether a causal relationship exists between the alleged
March 29, 2008 work accident and Petitioner’s present condition of ill-being, and if so, the
extent of Petitioner’s temporary total disability, the nature and extent of Petitioner permanent
disability, the amount of reasonable and necessary medical expenses. The Commission, after
reviewing the entire record, modifies the Arbitrator’s decision and finds notice of the alleged
March 29, 2008 accident was given under Section 8(j) of the Illinois Workers’ Compensation
Act. However, Petitioner failed to prove she sustained an accidental injury arising out of an in
the course of her employment on March 29, 2008 and failed to prove a causal relationship exists
between the alleged March 29, 2008 work accident and Petitioner’s present condition of ill-

being, for the reasons set forth below.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Commission adopts the statement of facts contained within the Arbitrator’s
September 17, 2004 decision and in addition includes the follow facts:
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While Petitioner testified that she initially saw Dr. Stein, her primary care physician, and
that he examined her and ordered an EMG, there were no medical records from Dr.
Stein’s March 14, 2008 office visit and no EMG submitted into the record. Dr. Treister
notes in his February 14, 2009 independent medical report that this visit with Dr. Stein is
missing from the subpoenaed records.

Petitioner is claiming her carpal tunnel condition manifested itself on March 29, 2008.

On March 29, 2008, Petitioner was seen at Evanston Northwestern HealthCare by Dr.
Skidmore. He noted that Petitioner presents with numbness, tingling, burning and
weakness in her right hand. She reports that she has had intermittent tingling and burning
in the tips of her fingers for months. She also reported that on March 14, 2008 her
primary care physician ordered an EMG and according to the Petitioner he ruled out
neuropathy and carpal tunnel syndrome. She reports she came in today because she also
feels pain in her right forearm and she had weakness in her grasp while working and
moving lunch trays this morming. She denies shooting pain or similar issues in her feet.
She states the tingling comes on at night, but with Advil she is able to sleep. Dr.
Skidmore advised her to follow up with her primary care physician.

On April 3, 2008, Petitioner saw Dr. Stein who noted that the findings in the upper
extremity are consistent with severe bilateral carpal tunnel syndrome. In addition, there
are abnormalities seen in the ulnar and radial nerves, which he noted suggest a more
widespread process of neuropathy and are likely related to diabetes. He further indicated
that an examination of the lower extremity would be necessary to confirm this. He
referred Petitioner to an orthopedic surgeon for a surgical consultation. He instructed
Petitioner to wear carpal tunnel splints and he took her off of work until she was
evaluated by a surgeon.

On April 14, 2008, Petitioner completed paperwork requesting a leave under the Family
Medical Leave Act (FMLA). The FMLA paperwork is void of any indication her
condition and/or leave is due to work,

On April 15, 2008, Petitioner completed a new patient questionnaire for Dr. Nasser in
which she answered that her symptoms began on March 1, 2008, her condition was not
work related and she consulted a physician on April 3, 2008.

Dr. Nasser noted that he first saw Petitioner on April 15, 2008 when Petitioner presented
with pain and numbness in both wrists, which was much worse on the right. She had an
EMG that showed severe bilateral carpal tunnel syndrome and possible multiple
neuropathy. She is left handed but the right side is worse. She had pain in the wrist and
palm. She has numbness and tingling in all five digits along with stinging pain. She also
complains of right handed weakness and she cannot grip or grasp. Her clinical evaluation
along with x-rays indicate carpal tunnel syndrome. However, this condition may be
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10.

11.

12.

13.

14.

complicated by a peripheral neuropathy related to her diabetes. He told her that the
neuropathy could potentially affect the surgical outcome which is why he did not
recommend surgery. However, they may have to resort to surgery if her occupational
therapy fails.

On May 7, 2008 Petitioner underwent right carpal tunnel release surgery. There was no
surgical report contained in the record. On June 18, 2008 Petitioner underwent left carpal
tunnel release surgery.

At the July 14, 2008 post-surgical occupational therapy at Evanston Hospital, Petitioner
reported having bilateral carpal tunnel syndrome over nine months ago. Currently,
Petitioner is complaining of right ulnar nerve symptoms and right ring and small finger
tingling secondary to the placement of her elbow while sleeping and resting. Petitioner is
also complaining of numbness localized in the left scar. On August 6, 2008, Petitioner
was found to have reached maximum benefit from therapy and she was discharged from
the program,

On July 15, 2008 Dr. Nasser authors a To Whom It May Concern letter which stated that
Petitioner may not do repetitive work as it may be the cause of her carpal tunnel
syndrome.

On September 23, 2009 Dr. Nasser noted that Petitioner is still having pain and swelling
in her left hand/wrist and is worried that she cannot really lift anything because she has
been dropping objects without knowing it. Her physical examination is unchanged. She
seems to have some ulnar nerve symptoms on the left side with a positive elbow flexion
test. He recommended obtaining an EMG.

On October 30, 2008, Dr. Nasser noted Petitioner reports her hands feel better but she
cannot do her work as she has pain with lifting and with repetitive motion. On
examination, there are well healed incisions from the wrists and fingers and she is distally
NVI. We gave her a note saying that since her restrictions cannot be modified and her job
cannot accommodate her, she should stay off work. It also said Petitioner is limited to
lifting no more than 5 pounds and is to perform no repetitive motion.

On October 17, 2008, Petitioner filed an Application for Adjustment of Claim. On
November 5, 2008, Mike Hoing, the general manager for Respondent, completed a Form
45 report of accident. Petitioner introduced PX1, medical bills from North Shore
University Health System, which showed Respondent paid these medical bills through
October 21, 2009,

On June 11, 2012, Dr. Treister, a board certified orthopedic surgeon, was deposed. He
would estimate that a quarter to a third of his practice is devoted to hand surgery and the
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remainder of his practice is devoted to general orthopedics. He performs carpal tunnel
surgery at least once every two weeks and ofien once a week. He only saw Petitioner
once. He evaluated Petitioner on February 5, 2009. He reviewed Drs. Stein’s and
Nasser’s records along with the records from Evanston Northwestern Healthcare
Corporation and the evaluation by Dr. Vender. Petitioner reported she is a 60 year old
insulin dependent diabetic with a history of peripheral vascular disease, retinopathy,
coronary artery disease and hypertension. She had a MI, some transient ischemia and a
previous cerebrovascular accident in 1989,

She said she was working in the kitchen at Evanston hospital starting in 1966 and
by 1972 she had become a supervisor. In 2004 when Aramark took over, she switched
her employment from Evanston Hospital to Aramark. On March 29, 2008, she began
experiencing severe pain and numbness in both of her hands. She said her symptoms had
been gradually progressing over the prior 10 month and they became severe and disabling
around March 29, 2008. Between 1972 and September of 2007 she worked as a
supervisor where she visually inspected the breakfast and lunch trays of patients. She had
to lift the trays from a conveyor belt, transfer them to a slide and push them off to the
next worker on the line who would then cover them and put them onto the carts for
delivery to the patients’ rooms. She would have to lift and inspect about 350 trays each
for breakfast and then for lunch. The work involved a great deal of repetitive use of both
wrists and hands. She told Dr. Treister her normal workday included also doing 2-3 hours
of computer work where she handled schedules, made reports, answered e-mails, etc.
Those activities all required repetitive use of both hands/wrists as well. Petitioner
reported that even though she was performing repetitive activities between 1972 through
September of 2007, she had little pain or numbness in her hands.

In September of 2007, her work activities were markedly altered. Her work was
made heavier and it was more prolonged while the number of workers in the kitchen was
decreased and she had to perform much more of the hands-on work herself. The company
transferred to a room service line where the trays she had to inspect were heavier because
they had built-in heat retention holders. She said she had to lift each tray, visually inspect
it, cover it with a thick metal lid which weighed about 8 ounces. She estimated that each
fully loaded tray weighed about 12 pounds. After preparing the trays, she would have to
fill a cart with them. The cart held 18 trays at a time. She would push the full cart and
bring in another cart to fill up. She said she was required to load 700-800 food trays a
day. She was additionally still spending time on the computer checking employees’ time
records and responding to e-mails. In the last 2007 and early 2008, she noted more
difficult using her hands and holding onto things. She dropped things out of her hands
such as the food trays. She also began noticing pain, numbness and tingling in all of her
fingers in both hands. Dr. Treister noted that on careful questioning, she stated she had
experienced some numbness beginning about three years before his exam.
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Petitioner said she had been diabetic since the age of 18. She had been on oral
medication for a long time and she had been on insulin for about 15 years. She stated she
had never had pain or numbness in her feet. She began to drop things, had trouble lifting
things and had discomfort at night. On March 29, 2008, she became suddenly much
worse. She claims that the several of her conditions changed when her job functions
changed. Dr. Trester noted that despite the fact that the doctor’s notes only made
reference to symptoms in her fingers, he found Petitioner has symptoms of an ulnar nerve
distribution of pain. Additionally, there was no reference in the doctor’s progress note to
Guyon’s canal syndreme. Instead, it was noted that the carpal tunnel syndrome was
complicated by peripheral neuropathy secondary to her diabetes mellitus. The patient told
him that initially a Worker’s Compensation claim was not made and the surgeries were
performed under her private insurance. On September 23, 2008, Dr. Nasser documented
persistent left-sided ulnar nerve symptoms and a positive left elbow flexion test, which
suggests a possible cubital tunnel problem. Additionally, the patient complained that
things are still falling out of her left hand without warning. Her work restrictions per Dr.
Nasser were no lifting over five pounds with the lefi hand and no lifting over two pounds
with the right hand (Dr. Nasser’s note actually says no lifting more than 5 pounds), no
repetitive movements and {imited pushing, pulling and reaching. The patient was not
accepted back to work with those restrictions. At the patient’s last visit with Dr. Nasser,
she complained of pain with any attempt at lifting and with any repetitive movements.
Dr. Nasser indicated that her work restrictions could not be further modified and that if
her job would not accommodate her, she should remain off work. Petitioner says she has
not been able to return to any type of work since her injuries.

On examination, Petitioner told Dr. Treister her left hand/wrist was actually much
improved but her non-dominant right hand remained weak and tender and it swells off
and on. She also reported considerable numbness in the right ring and littie finger. She
often wakes up at night with numbness and tingling in her hands and wrists, which is
greater on the right side. She claimed she could not do much housework because of her
hands; she cannot drive for long periods of time (Petitioner testified at the arbitration
hearing that she does not drive at all.) and she cannot lift more than a couple of pounds
without having aching, pulling and painful sensations in her hands and wrists. She also
complained of fine motor skill problems such as picking up coins or a credit card. She
uses Advil at night to reduce her symptoms and to help her sleep. Dr. Treister opined that
Petitioner probably had diabetic neuropathy but it is not clinically significant.

Dr. Triester opined that Petitioner developed bilateral carpal tunnel syndrome and
very likely bilateral Guyon’s canal syndrome. He opined that as a result of the highly
repetitive job activities and to some degree her diabetic neuropathy, it made the condition
occur and it left her with significant residual discomfort in her non-dominant right hand,
which he diagnosed as Guyon’s canal syndrome. Dr. Treister stated that he felt that the
restrictions that were originally imposed upon the Petitioner by Dr. Nasser were
unreasonable. He noted that Petitioner has not had any kind of testing done and while he
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is not a great fan of FCE:s this is the type of case which warrants the test. He
recommended that Petitioner undergo surgery consisting of a release of the Guyon’s
canal and because they will already be in there they might as well expose and explore the
median nerve. If they find that a more extensive release of the median nerve is needed to
loosen up all of the tissue and they have a good result, then they should also perform a
repeat decompression of the median nerve on the left side. If she underwent these
additional surgeries, Dr. Treister opined that her prognosis would be to some degree
improved, but she would not be normal. If she does not undergo further surgery, her
prognosis would be poor. He opined that afier this long a period of nerve irritation and
aggravation he would probably not allow her to perform any highly repetitive work. She
might eventually get to the point where she could do some lifting with her hands.

Dr. Treister opined that based on the history Petitioner gave to him, his
experience taking care of patients with both carpal tunnel syndrome, Guyon’s canal
syndrome and peripheral neuropathy, knowing that patients with diabetes are more prone
to developing these conditions, and knowing the condition develops with highly
repetitive activities such as typing on a computer, assembling on an assembly line or
capping plates all day long and moving trays, that Petitioner’s bilateral carpal tunnel
syndrome, which manifested itself on March 29, 2008, is causally related to her work.

On cross-examination, Dr. Treister agreed that one can develop carpal tunnel
syndrome outside of work, that it is slightly more common for females to get carpal
tunnel syndrome than males, that diabetes is a risk factor in developing carpal tunnel
syndrome, and he is not aware of obesity being a risk factor in developing carpal tunnel
syndrome. He found that at this time Petitioner does not have objective physical findings
of diabetic neuropathy. He conceded that diabetic neuropathy played a part in her
manifestations of carpal tunnel syndrome and Guyon’s canal syndrome. He did not
agreed that it requires a particular motion or posture of the hands to cause carpal tunnel
syndrome and that one has to have both high force and high repetition to develop carpal
tunnel syndrome.

15. Dr. Vender, a board certified orthopedic surgeon with a subspecialty in hand and
upper extremity surgery, was deposed on September 21, 2012. In a typical week he sees
an estimated 100 patients and performs 10 hand and/or arm surgeries a week. He
evaluated Petitioner on December 18, 2008.

Petitioner reported she was 60 years old. She started developing symptoms in both upper
extremities approximately a year prior, which included pain in the wrist, swelling, diffuse
numbness and tingling. She had been diagnosed as having bilateral carpal tunnel
syndrome. She had already undergone surgery on both sides. She had a satisfactory
resolution of her pre-operative symptoms. Some symptoms persisted on the right side that
are greater than the left side. On the right side, she noted some local wrist discomfort
along with numbness and tingling in her ring and small finger. He examined Petitioner
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and found her to be status post bilateral carpal tunnel release. He did not think there was
any significant ulnar neuropathy at that time that would need to be addressed. He noted
that her symptoms were more in the wrist and so he did not think her diffused wrist pain
had anything to do with the carpal tunnel itself. He did not recommend any treatment at
that time.

Dr. Vendor stated that Petitioner had risk factors in developing carpal tunnel
syndrome, which are her age, gender and the fact that she is an insulin-dependent diabetic.
He opined that diabetes is probably one of the few most important potential risk factors for
the development of carpal tunnel syndrome. Another risk factor is increased body mass. He
agreed that the presence of these factors in Petitioner increased the likelihood of her
experiencing carpal tunnel syndrome. He opined that Petitioner has reached maximum
medical improvement and she is capable of returning to her normal work and leisure
activities.

When he was asked about whether there was a casually connection between her
job and her carpal tunnel syndrome, Dr. Vender answered he was not given a detailed job
description at the time of his evaluation. However, it was his impression at that time that
she was more of a supervisor in a managerial position. Dr. Vender testified that he was
subsequently given RX4, a written job description along with RX5, a CD demonstrating
various activities. He reviewed both and found they were consistent with his prior
conclusions and some of his prior assumptions. Specifically, it did not appear that this was
a repetitive job. He testified that even if the activities demonstrated on the CD were to be
increased by 25% this would not change his opinion, because the activities were routine,
safe types of activities that were performed.

On cross-examination, he agreed that it was fair to say that he did not spend a
considerable amount of time with Petitioner and he did not visit her work site. instead, he
relied on the accuracy of the written job analysis and the video.

Based on the above evidence in the record, the Commission finds that Petitioner
provided defective notice to Respondent of the alleged repetitive trauma. However, by
virtue having placed her claims under her group insurance and having the payment made
through October 21, 2009, the Commission finds that Petitioner met the notice requirement
under Section 8(j) of the Illinois Workers’ Compensation Act.

The Commission notes that the Arbitrator, having found on the threshold issue
notice that Petitioner did not adhere to the Act, did not address any of the remaining issues.

The Commission notes it is well recognized that the manifestation date can easily be
attached to one of numerous events ie. the first date of treatment, the last date one is able to
work, etc. The key is when Petitioner first understood she had a condition and that the
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same was related to her work. Additionally, regardless of this fact that there can be
numerous potential manifestation dates, the Act still holds Petitioner possesses the burden
of properly attaching the manifestation date to her realization that her condition is related
to work.

In this instances the evidence set forth several potential manifestation dates. Some of the
dates are prior to the September 2007 change over to a room service style while other dates
post-date the changeover. Petitioner testified at the arbitration hearing that the onset of
pain/numbness/tingling occurred during the fall of 2007 and the breakdown that caused her
not be able to work occurred on March 29, 2008, which is her proposed manifestation
date. The evidence demonstrates that Petitioner was aware of and sought treatment for her
condition on March 14, 2008, the week before the manifestation date. However, there was
only a reference to this date contained in the record and the actual medical records from
that date were not produced and made part of the record. The first history that is given is at
the Evanston Emergency Room on March 29, 2008 when Petitioner complained of
tingling/burning in the tips of her fingers for months. She next indicates on the FMLA
form that her manifestation date is March 30, 2008. She reports to Dr. Treister on February
5, 2009 that her symptoms gradually progressed over the preceding ten months, which
would result in a manifestation date of April of 2007 some five months prior to the
changeover to a room service process. The Commission further notes that in Dr. Treister’s
deposition, he states that upon carefully questioning Petitioner she stated she experienced
some numbness about three years before his exam, which would place it on/about February
of 2006 and which is 1-1/2 years prior to the changeover and 2 years prior to the proposed
manifestation date. Conversely, she told Dr. Vender on December 18, 2008 that the onset
date was about one year ago, which would place the onset date in December 2007 and
which would be approximately three months after the changeover in processing orders.
Given the Appellate Court’s holding in Oscar Mayer v Industrial Commission, 176 Il1.
App. 3d 607 (1988) and the evidence contained in the record, it appears that Petitioner
picked the date in which her condition broke down to a point where she could no longer
work.

The Commission next turns to the issue of the basis for which Petitioner attributed
her condition to work. Petitioner claims that the onset of her carpal tunnel syndrome
occurred at the time of the changeover to a room service system. Given that premises,
some of the dates noted above do not correspond to Petitioner’s proposed onset date. The
most troublesome are the two distinct histories Petitioner gives to Dr. Treister that pre-date
Petitioner’s alleged onset date anywhere from 5 to 24 months prior to the changeover in
processing orders.

In terms of the changeover itself and the doctors’ understanding of Petitioner’s
job duties, there are inconsistencies as well. Petitioner testifies that prior to the changeover
she was the third person on the line checking the trays and pushing the trays to a loader.
During this time, Petitioner also told Dr. Treister that she also worked on a computer



08 WC 45847 15IWCC0426

inputting information for 2-3 hours a day. After the changeover, Petitioner was the fourth
person on the line where she allegedly picked up the trays while inspecting them, covered
the trays with a lid and moved the trays to the rack. She also performed computer input one
half an hour a day, which is something she did not tell Dr. Treister. Given her description,
the physical handling of the trays rose while her typing decreased exponentially before and
after the changeover. The accuracy of this is important both in terms of the fact that it is
contradicted by Will Holgate’s testimony and the job description/video as well as the
foundational basis for the independent medical examiners’ causation opinions. More
specifically, Will Holgate testified and the job analysis supports the fact that a supervisor
does not work on the tray line but only oversees the tray line or at most assist in the tray
line for 20-30 minutes per meal for a total of two meals. While Petitioner claims that the
trays weigh up to 12 to 15 pounds, she personally handles 600-800 trays a day and she
performs this activity continuously from 5:00 a.m. to 1:00 p.m., when she breaks

for lunch, the job description indicates that the trays are 8-1/2 to 9 pounds when full and
1/2 pound when empty, she had two 30 minute breaks and 180-220 meals are plated up
during the breakfast/lunch period. A video was introduced into the record. Petitioner
claims the video is not an accurate description since there are two crunch periods when the
trays are bumper-to-bumper while the person in the video appears to be working at a
leisurely pace. Given the fact that neither Drs. Treister nor Vender did an on-site review of
the facilities and they only saw Petitioner on one occasion, it is important that the doctors
have a correct understanding of Petitioner’s job duties.

Taking each doctor in turn, it appears that both evaluating doctors’ understanding
of Petitioner’s job duties is suspect. In terms of Dr. Treister, the Commission finds that
Petitioner led him to believe that she is far more physically active that what the evidence
bears out. Namely, she provides him with a complete history of her job duties both before
and after the changeover. In doing so, she left him with the impression that she was typing
far more than she is actually doing at the time of the onset of her symptoms. While she
once spent 2-3 hours typing at the computer, she now only spends 1/2 of an hour
performing this task. The Commission notes that this distinction is important because when
Dr. Treister addresses the impact of Petitioner’s job duties on her physically being he
emphasizes how typing takes a toll on an individual’s physical make-up.

In terms of physical handling of the tray, the volume of work that is performed,
the weight Petitioner was subjected to and the amount of repetitive/forcefully movement
Petitioner had to perform, Petitioner’s presentation of her job duties to Dr. Treister is miles
apart from Dr. Vender’s understanding of her job duties. According to Dr. Treister,
Petitioner is in the trenches operating as an equal partner to those on the food service line
while Dr. Vender was told Petitioner was in a supervisory/managerial hand-off position.
As such the Commission notes that there is a foundational weakness for both evaluators’
causation opinions and weighs the same accordingly. The Commission further notes that
with one possible exception, none of Petitioner’s treating physicians express a causation
opinion. At most, Dr. Nasser makes a late off-handed comment in July 15, 2008 To Whom
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It May Concern letter that he is releasing Petitioner to light duty and that Petitioner’s
carpal tunnel condition "may” be related to work. Otherwise, Petitioner’s treating doctors
do not weigh in on the causation issue and the Commission is left, at best, with evaluator’s
causation opinions that are based on flawed understandings as to what Petitioner’s job
duties are, what Petitioner’s pre-existing medical conditions consist of and how they affect
her physical well-being.

The Commission notes that even though Petitioner is claiming her Worker’s
Compensation claim is due to repetitive trauma, she did not make this claim until several
months into her treatment and after her surgeries had taken place. As previously indicated,
the Commission is missing the initial treatment record from Dr. Stein. While Petitioner
sought treatment from the Evanston’s Emergency Room, Petitioner does not indicate that
her condition is related to work. When Petitioner returns back to Dr. Stein, again there is
no nexus made to work. Rather, Dr. Stein addresses the findings in the EMG scan as
possibly being attributable to a widespread neuropathic condition likely related to
Petitioner’s diabetic condition. Petitioner subsequently seeks a leave of absence under
FMLA and once again she does not attribute her medical leave to work. When Petitioner is
asked by Dr. Nasser to complete a new patient questionnaire, Petitioner denies that she has
a Worker’s Compensation claim and further denies that her injury is work-related. Next,
when she sees Dr. Nasser in person, she does not attribute her problem to work. Dr.
Nasser’s surgery, the assignment of liability to Petitioner’s group insurance carrier and
post-surgery occupational therapy are all performed before Petitioner files her Application
for Adjustment of Claim on October 17, 2008 and claims a work related accident. Given
the fact that a manifestation date is the date in which Petitioner and/or a reasonable person
attributes their condition to work and Petitioner did not do so for some seven months and
only did so after her treatment is completed, the Commission questions whether Petitioner
properly proved up a manifestation date on March 29, 2008.

Moreover, while the Commission takes the Petitioner as it finds them, the
Commission questions what the impact of Petitioner’s long pre-existing diabetic condition,
that has resulted in a loss of a toe, eye problems, neuropathy, had on the fact that she
developed carpal tunnel syndrome. This increased risk due to her long standing diabetic
condition, also has to be factored in with Petitioner’s sex, age and weight, which all are
nen-occupational predisposing factors of a carpal tunnel condition. While early on Dr.
Stein suggested an examination of Petitioner’s lower extremity and while later on Dr.
Treister recommended an EMG of Petitioner’s upper extremity, neither of these proposed
tests take place. As such the record in somewhat incomplete as to what, if any affect, the
non-occupational diabetic/neuropathy conditions had on Petitioner’s current condition of
ill-being.

Given all of the above and with the understanding that Petitioner needs to prove
all of elements of a repetitive trauma case just as she would have to in a specific trauma
case, the Commission finds that Petitioner failed to prove her condition manifested itself
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on March 29, 2008 and that the same is causally related to her to her alleged date of
accident. The Commission finds that Petitioner’s manifestation dates are all over the place,
They both pre and post-date the changeover in her duties. The evidence indicates that
Petitioner did not view her condition as being related to work until some seven months
removed from her last day of work and only after her treatment had taken place. With the
exception of a passing comment from one of her treating doctors, Petitioner’s treating
doctors did not opine that her condition was related to work. As such, Petitioner has to rely
on an evaluator to support the causation element of the claim. The Commission finds that
Dr. Treister’s causation opinion, is only as good as the foundation upon which it is built
upon. Given the flawed histories of her job duties, the duration in which she performed the
same and the evidence that contradicts her histories, the Commission finds that Dr.
Treister’s causation opinion is lacking a proper foundational understanding and should not
be sufficient to support the causation element of this claim. As such, the Commission finds
Petitioner failed to prove she sustained an accidental injury arising out of and in the course
of her employment on March 29, 2008 and Petitioner also failed to prove a causal
connection exists between her carpal tunnel condition and her work as of March 29, 2008.

IT IS THEREFORE ORDERED BY THE COMMISSION that pursuant to Section
8(j) of the Illinois Workers’ Compensation Act, Petitioner provided notice to Respondent
of the alleged March 29, 2008 work accident.

IT IS FURTHER ORDERED BY THE COMMISSION that since Petitioner failed
to prove she sustained accidental injuries arising out of and in the course of her
employment on March 29, 2008 and since Petitioner failed to prove a causal relationship
exists between the alleged March 29, 2008 accident and Petitioner’s condition of ill-being,
her claim for compensation is hereby denied.

The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

JUN 8- 2015 /Z/ ¢/
DATED:
Marig Basurto
MB/jm
0:5/7/15 Qm—wﬂ f M
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STATE OF ILLINOIS ) I:] Affirm and adopt (no changes)
) SS. |:| Affirm with changes

D Injured Workers’ Benefit Fund (§4(d))
|:| Rate Adjustment Fund (§8(g))
D Second Injury Fund (§8(e)18)

COUNTY OF MADISON ) [ ] Reverse
[_] PTD/Fatal denied

Modify @ |Z None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

DeAngelo Franklin,
Petitioner,
Vs, Nos. 13 WC 17504
14 WC 15629
East St. Louis Police Department, l 5 I w C C 0 4 2 7
Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by Respondent herein
and notice given to all parties, the Commission, after considering the issues of causal connection,
temporary total disability, medical expenses and prospective medical care, and being advised of
the facts and law, modifies the Decision of the Arbitrator as stated below and otherwise affirms
and adopts the Decision of the Arbitrator, which is attached hereto and made a part hereof. The
Commission further remands this case to the Arbitrator for further proceedings for a
determination of a further amount of temporary total compensation, medical benefits or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
[11.2d 327 (1980).

Petitioner, a police officer, described the accident on March 23, 2013, as follows: “I
stopped a subject, detained him. I told him that he was under arrest. § I asked a female officer for
a set of handcuffs. *** The subject began to try to break free by pulling, jerking, and I began to
try to pull him back. § I was holding his belt *** and as he began to try to pull, I was trying to
pull him back. He went down in a front leaning rest position, so did I while I was trying to pull
him back. My [left] knee went straight down too and struck my knee.” Three or four police
officers then ran over and subdued the suspect.
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The parties introduced into evidence an undated report Petitioner completed in
commection with the accident, stating that he injured his low back, neck, arm, left shoulder and
knee while arresting a combative suspect. Respondent introduced into evidence a number of
police reports made in connection with the incident. A report from Petitioner states that he was a
watch commander. His unit responded to a well known location for illegal drug sales. Petitioner
exited his patrol car, stopped a suspect, and placed him under arrest. Petitioner put one hand on
the suspect’s wrist and held it because he did not have handcuffs, Officer Brooks came over to
assist Petitioner and handed him handcuffs. The suspect “then attempted to break free and flee
from [Petitioner;] he pushed and continued pulling and jerking away from [Petitioner] attempting
[to] get free.” Officer Perry and Sergeant Hubbard ran over and subdued the suspect. Another
report from Petitioner describes the struggle between him and the suspect as follows: “I ***
advised [the suspect] he was being placed under arrest ***. [ placed one hand on his wrist and
held it because I did not have any hand cuffs. § The *** subject *** attempted to flee from me
by pulling, jerking my arms forward muitiple times before going to a leaning forwarded sprint
position. ] continued to hold and pull him back into me to stop {him] from fleeing the scene until
Sergeant M. Hubbard & Officer R. Perry arrived to my location to assist me with the arrest.”
The report states that Petitioner sustained injuries to his right arm, left shoulder and low back.

A report from Officer Ricky Perry states the officers responded to a complaint that
several individuals were loitering and selling drugs. After arresting two individuals, Officer
Perry noticed Petitioner “attempting to do a patt [sic} down on a [suspect] in the center of the
street ***, [Officer Perry] noticed the [suspect] attempted to flee from [Petitioner].  [Petitioner]
had the [suspect] by the left wrist and [the suspect] attempted to flee *** from [Petitioner].
[Officer Perry] along with Sgt. Michael Hubbard ran to assist [Petitioner] at which time [they]
forced [the suspect] to the ground where [he] was handcuffed.” The report does not mention
Petitioner falling or sustaining injuries.

A report from Officer T. Brooks states Petitioner stopped a suspect, did a pat down
search, and was putting handcuffs on the suspect. “As soon as [Petitioner] started to put the first
handcuff on the subject, he pulled away and tried to flee from him. [Petitioner] held on to the
clothing of [the suspect], who was taken down to the ground in the roadway. [The suspect] began
to fight while on the ground and would not comply with the orders given by [Petitioner] and Sgt.
M. Hubbard *** to place his hands behind his back and to turn over onto his stomach.” This
report also does not mention Petitioner falling or sustaining injuries.

Petitioner admitted prior injuries to the low back and left knee, for which he treated with
Dr. Matthew Gornet and Dr. Neil Munhofen. Petitioner further testified that after the accident,
he followed up with Dr. Gornet and Dr. Munhofen. He also treated with Dr. Nathan Mall, who
ultimately repaired the biceps tendon in the right arm. At Respondent’s request, Petitioner was
examined by Dr. Christopher Rothrock with respect to the right arm and left knee and Dr. David
Robson with respect to the neck and back.
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Petitioner then described the accident on February 15, 2014: “I got out of the [patrol] car,
exited the car, and I slipped. 9 The whole street and sidewalk was covered in ice. I laid there for
a couple of minutes. It was the same side that I had had surgery on prior to, and it was just an
awful heart wrenching pain.” Petitioner explained that he had undergone a hip surgery four or
five years earlier. The accident caused injuries to “{t]he knee, the hip and low back.” Petitioner
testified that he told his treating physicians about the accident. At the time of the arbitration
hearing, he was still treating for his injuries. Petitioner introduced into evidence an accident
report he completed on March 11, 2014, in connection with the accident he stated occurred on
that date. In the report, Petitioner stated he injured his hip, knee and back when he exited a
patrol car and fell on an icy pavement. Petitioner also introduced into evidence a letter from
himself to the chief of police, notifying him of a work injury on February 15, 2014. Petitioner
stated he slipped on ice after exiting his patrol car and fell on his right hip. He felt pain in the
hip, low back and knee.

On cross-examination, Petitioner testified that he struck his left knee on the ground
during the struggle on March 23, 2013, but did not fall. Petitioner acknowledged filing a number
of workers’ compensation claims against Respondent, including a claim in connection with an
automobile accident in February of 2009, when he injured his neck, back, left knee and right
foot. After the 2009 accident, Petitioner treated with Dr. George Paletta for the injuries to the
left knee and with Dr. Gomnet and Dr. Munhofen for the injuries to the neck and back. Dr.
Paletta and Dr. Gornet performed surgeries. In April of 2011, Dr. Paletta declared Petitioner at
maximum medical improvement with respect to the left knee, and in September of 2012, Dr.
Gornet declared him at maximum medical improvement with respect to the neck and back. Both
doctors released him to return to work full duty. Petitioner did not recall treating for any
complaints relative to the left knee between April of 2011 and the accident on March 23, 2013.
Likewise, Petitioner denied having any complaints relative to his neck or back between
September of 2012 and March of 2013. Petitioner stated he worked full duty as a police officer
between September of 2012 and the accident on March 23, 2013.

Upon further questioning, Petitioner denied the left knee bothered him after he returned
to work. However, Petitioner admitted having continuing left knee complaints since 2004 and
receiving treatment from multiple providers. When asked whether he had ongoing left knee
complaints beginning in 1999 through right before the accident on March 23, 2013, Petitioner
responded: “I’ve had some knee injuries on the job. They’ve either given me some anti-
inflammatories and I was back to normal or either they gave me some physical therapy, and |
was back to normal.” Petitioner did not remember having ongoing complaints relative to the left
knee or the knee giving out between April 0f 2012—when he testified during a hearing with
respect to his prior left knee injuries, describing ongoing problems with the left knee—and the
accident on March 23, 2013. Petitioner admitted having ongoing problems with the left hip
before the accident on March 23, 2013.
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Petitioner further testified on cross-examination that after the accident on March 23,
2013, he did not seek medical care until seeing his primary care physician, Dr. Mohammad
Ahmed, on April 13, 2013. When asked how he felt during that time period, Petitioner
responded: “My back was bothering me along with my neck and arm and knee.” Petitioner
admitted that he continued to work for Respondent full duty, qualifying that he might have taken
some days off work. Shortly after seeing Dr. Ahmed, Petitioner returned to Dr. Munhofen, and
on May 9, 2013, he returned to Dr. Gornet for treatment. Petitioner also treated with Dr.
Timothy Lang, Dr. Mall and Dr. Steven Granberg. After the accident on February 15, 2014,
Petitioner treated with Dr. Ahmed, Dr. Munhofen, Dr. Mall and Dr. Gornet.

Respondent introduced into evidence voluminous medical records showing Petitioner’s
left knee, low back, neck and left hip conditions before the accident on March 23, 2013. The
medical records relative to the left knee and left hip show that in 1999 Petitioner treated with Dr.
James Walentynowicz at St. Louis-Clayton Orthopedic Group after twisting the left knee while
making an arrest. An MRI showed trace joint effusion, but no evidence of internal derangement.
Dr. Walentynowicz diagnosed anterior strain with joint effusion. Petitioner also consulted Dr.
Kevin Baumer at Orthopedic and Sports Medicine Associates, who diagnosed mild medial

collateral ligament sprain. Petitioner’s left knee condition improved significantly with physical
therapy.

In October of 2004, Petitioner received emergency treatment for the injuries he sustained
to the left knee as a result of being dragged by a car while attempting to make an arrest. In early
2005, Petitioner consulted Dr. Lyndon Gross at Orthopedic and Sports Medicine, who diagnosed
a patellofemoral contusion. An MRI of the left knee performed January 14, 2005, showed mild
to moderate chondromalacia of the patella and trochlea. Dr. James Sola at Illinois SW
Orthopedics, who treated Petitioner’s left knee condition in 2004 and 2005, thought the
discomfort was related to the patellofemoral joint. Petitioner’s symptoms improved significantly
with conservative treatment. In September of 2005, Petitioner received emergency treatment for
the injuries he sustained to the left knee when he fell while chasing a suspect. An MRI of the left
knee performed December 1, 2005, showed marrow edema in the lateral femoral and tibial
condyles due to bone bruising or contusion, and a small joint effusion. In late 2005, Petitioner

consulted Dr. Philip George at St. Louis-Clayton Orthopedic Group, who diagnosed a knee
sprain.

In July of 2008, Petitioner underwent emergency treatment after injuring his left knee in a
car accident. Petitioner treated for the left knee injuries with Dr. Paletta at the Orthopedic Center
of St. Louis, who diagnosed posttraumatic patellofemoral pain post “dashboard type injury” and
recommended conservative treatment. Thereafter, Petitioner complained of persistent discomfort
in the anterior aspect of the knee and within the knee joint. Dr. Paletta obtained an MRI
arthrogram, which showed mild signal heterogeneity within the articular cartilage of all three
compartments without a focal chondral defect. The ligaments, including the ACL, were intact.
Petitioner’s course of treatment was complicated by concomitant problems with the low back
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and left hip. Dr. Paletta obtained a bone scan, which showed mild osteoarthritis of the pelvis and
knees. During physical therapy in 2008 and 2009, Petitioner complained of persistent patellar
pain. In June of 2010, Petitioner consulted Dr. Matthew Bayes at the Orthopedic Center of St.
Louis on a referral from Dr. Paletta. Petitioner complained of sharp pain, which he rated a 3-
7/10, mostly on the inside of the knee, with associated weakness and giving way. Dr. Bayes
recommended viscosupplementation injections. On November 24, 2010, Petitioner returned to
Dr. Paletta after undergoing viscosupplementation injections and surgery on the left hip. He
complained of persistent pain in the anterior aspect of the knee, with grinding and catching.
Regarding the left hip, he reported no improvement with the surgery. In December of 2010, Dr.
Robert Brophy, an orthopedic surgeon, examined Petitioner at Respondent’s request. Petitioner
complained of intermittent moderate, sharp pain in the left knee. Dr. Brophy diagnosed “anterior
knee pain which has failed initial appropriate conservative management with anti-
inflammatories, brace, physical therapy and injections.” Dr. Brophy recommended a diagnostic
arthroscopy.

On January 4, 2011, Dr. Paletta performed an arthroscopy with a lateral release. Dr.
Paletta’s intraoperative findings were as follows: “[T]he intraarticular anatomy {was] entirely
normal. The articular surfaces of all three compartments were intact without evidence of acute
traumatic chondral or osteochondral injury, chondromalacia, osteoarthritis, or other degenerative
changes. Medial and lateral meniscus [sic] were normal. Cruciate ligaments were normal. There
was a lateral strike to the patella as it engage[d] the trochlea at 20-30 degrees of knee flexion.
This was consistent with excessive lateral patella facet compression syndrome. In addition, the
lateral retinaculum was noted to be extremely thickened.” Postoperatively, Petitioner reported
doing well and progressing with physical therapy. Petitioner last saw Dr. Paletta on April 8,
2011, reporting minimal residual discomfort. Physical examination was benign. Postoperative
physical therapy records show that at the time of his last visit, on April 29, 2011, Petitioner
complained of anterior pain in the knee, which he rated a 3/10. He was apprehensive about
returning to work full duty. Dr. Paletta released Petitioner to return to work full duty, effective
May 2, 2011.

On December 1, 2011, Petitioner underwent an MRI of the left knee, which was ordered
by Dr. Ahmed. The MRI showed no ACL pathology. The medical records from Dr. Ahmed
show significant preexisting problems with the left knee since at least 2003, as well as chronic
back and left hip pain. Of note is a record from February 1, 2013, stating Petitioner complained
of severe back pain, chronic pain in the left knee and left hip, and an episode of neck pain the
previous week. On physical examination, the cervical and lumbar musculature was tender to
palpation, and the left knee was tender with range of motion testing. The left hip was also
tender. Dr. Ahmed refilled Neurontin, Tramadol, Vicodin, Flexeril and Excedrin Extra Strength,
and prescribed Prednisone.

The medical records relative to the low back and neck show that on August 11, 2008,
Petitioner began treating with Dr. Gornet for pain in the low back, left buttock, left hip and down
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the left leg, which he attributed to the work accident on July 2, 2008. A lumbar MRI performed
September 22, 2008, was interpreted by the radiologist as showing a disc protrusion with an
annular tear at L4-L5." Dr. Gornet diagnosed an annular tear at L5-S1. After following up with
Dr. Gornet on March 12, 2009, Petitioner did not return until November 4, 2010. A repeat MRI
performed November 29, 2010, was interpreted by the radiologist as showing: a disc bulge with
an annular tear at L5-S1; a “mild disc bulge at L4-5 with bilateral facet arthropathy and
ligamentum flavom hypertrophy result[ing] in mild-to-moderate bilateral neuroforaminal
stenosis;” and “an annular disc bulge at L3-4 [that] is asymmetric to the right where there is a
shallow focal right posterolateral/foraminal disc protrusion nearly abutting the right L3 nerve
root. Along with facet arthropathy and ligamentum flavum hypertrophy, there is moderate right
and mild left neuroforaminal stenosis.” Dr. Gomet diagnosed an annular tear and disc pathology
at L5-S1, also noting “maybe some subtle changes at {L]4-5 but for the most part this looks very
stmilar. [L]3-4 has progressed slightly with some mild loss of disc height compared to the films
two years ago and a slight protrusion there.” A discogram at L4-L5 and L5-S1 performed March
2, 2011, showed concordant pain at L5-S1 only. Dr. Gornet obtained another MRI on June 21,
2011. The MRI was interpreted by the radiologist as showing a disc herniation with annular tear
at L5-5S1 and minimal disc bulging at L3-L4. On July 6, 2011, Dr. Gornet performed a fusion
surgery at L5-S1. Postoperatively, Petitioner complained of some achiness in the back, buttocks
and left hip, and some symptoms in the legs. A lumbar CT scan performed October 6, 2011,
showed “mild disc bulging at L3-4 and L4-5, along with mild facet arthropathy.” During a
follow-up visit on December 5, 2011, Petitioner reported doing much better. On February 2,
2012, Dr. Gornet released Petitioner to return to work on restricted duty. On April 23, 2012, Dr.
Gornet released Petitioner to return to work full duty. On September 10, 2012, Petitioner
followed up, complaining of “some symptoms on occasion.” Dr. Gornet obtained a repeat MRI
of the lumbar spine, as well as an MRI of the cervical spine because Petitioner complained of
headaches. Dr. Gornet interpreted the lumbar MRI as showing “some mild changes at the L3-4
level and L4-5; but *** nothing overly bad,” and the cervical MRI as not showing “anything of
significance.” He declared Petitioner at maximum medical improvement.

The medical records following the accident on March 23, 2013, show that on April 13,
2013, Petitioner saw Dr. Ahmed, complaining of a great deal of pain, especially in the right arm.
Dr. Ahmed noted the following history: “He was on duty on the street and was arresting
someone who pulled his right arm.” Petitioner also complained of constant pain in the right [sic]
knee, in regard to which Dr. Ahmed stated: “I have told the pt again and again to f/u with ortho
and look into getting an opinion regarding R TKR.” In addition, Petitioner complained “[h]is
back is still no better and right [sic] hip hurts.” Dr. Ahmed refilled Vicodin and Flexeril.

On April 19, 2013, Petitioner saw Chiropractor Munhofen, complaining of constant,
moderate pain in the low back, left side of the neck, left foot and right elbow. He gave a history
of injury while trying to restrain a combative suspect, which caused pain in the right arm, left
shoulder, low back and some pain in the left knee. Dr. Munhofen noted: “Past medical history

! The radiclogist noted a segmentation anomaly. Dr. Gornet considered that level to be L3-S1.
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reveals no evidence of same or similar complaints.” Thereafter, Petitioner regularly received
chiropractic treatment from Dr. Munhofen, reporting no significant, lasting improvement and
adding complaints of pain in the hips and both sides of the neck.

On May 9, 2013, Petitioner saw Dr. Gornet, complaining of low back pain “central down
both legs into his anterior thighs and knees.” He also complained of pain at the base of the neck,
as well as “headaches to his right trapezius, right shoulder and down his right arm into his biceps
and forearm.” Dr. Gornet noted: “[The patient] has had a previous lumbar spinal fusion. He had
done well and had returned to work full duty. He still had a mild degree of neck and back pain.”
Petitioner attributed his current symptoms to the accident on March 23, 2013. On physical
examination, Dr. Gornet noted a decrease in the right biceps strength. X-rays showed no signs of
instability or other significant changes in the cervical or lumbar spine. Dr. Gornet stated: “I have
discussed with the patient the whole concept of a structural problem in his spine. Based on my
knowledge of this patient, clearly this current accident has aggravated any underlying condition
he had. § My main concern is that a portion of his symptoms appear to be new and different from
anything he has had in the past and I have recommended an MRI of his cervical and lumbar
spine to sort this out.” Dr. Gornet prescribed medication and kept Petitioner on full duty.

On May 23, 2013, Petitioner followed up with Dr. Ahmed, complaining of persistent pain
in the left knee, left hip and back. Dr. Ahmed refilled Vicodin and Flexeril. On June 25, 2013,
Petitioner mainly complained of a cyst in the right wrist and pain in the right forearm. He also
complained of pain in his abdomen, groin and back. Dr. Ahmed refilled Vicodin and Flexeril
and referred Petitioner to Dr. Lang to evaluate the cyst.

A lumbar MRI performed June 27, 2013, was interpreted by the radiologist as follows:
“Slightly increased size of central broad-based herniations at both L3-4 and L4-5 with persistent
left lateral recess L3-4 and central L4-5 annular tears. There is slightly worsened 13-4 central
canal and foraminal stenosis, both of which remain mild. L4-5 mild central canal and foraminal
stenoses are minimally increased as well.” A cervical MRI also performed June 27, 2013, was
interpreted by the radiologist as follows: “Persistent annular disc bulge at C4-5 without focal
herniation. No new disc bulge or herniation, central canal or foraminal stenosis is detected.”

Also on June 27, 2013, Petitioner followed up with Dr. Gornet, mainly complaining of
“low back pain central to both buttocks, both legs into his thighs” and stating he felt “as bad as
he was before surgery.” He also complained of “neck pain into his now more left trapezius and
left shoulder, intermittently in his right arm with still pain in his forearm.” Dr. Gornet
interpreted the MRIs as showing “disc pathology with may be a central herniation at the L3-4
level with what also may be a central herniation at L4-5. The L3-4 level appears to be increased
in magnitude and severity compared to his previous films of 9/10/12. This is also true for what I
believe is the previous films at the L4-5 level.” Dr. Gornet further thought Petitioner had a small
herniation on the left at C5-C6, but the cervical spine was less of a problem than the lumbar
spine. Dr. Gornet recommended epidural steroid injections and kept Petitioner on full duty.
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On July 11, 2013, Petitioner followed up with Dr. Ahmed, complaining of pain in the
right forearm and back, with numbness and weakness in the legs. Dr. Ahmed refilled Flexeril.

On July 19, 2013, Dr. Granberg, a pain management specialist, performed transforaminal
epidural steroid injections on the left at L3-L4 and L4-L5. On August 9, 2013, Dr. Granberg
performed transforaminal epidural steroid injections on the right at L.3-L4 and L4-L5.

On August 1, 2013, Petitioner saw Dr. Lang, an orthopedic surgeon, on a referral from
Dr. Ahmed. Dr. Lang diagnosed a rupture of the right biceps tendon and localized swelling,
mass or lump in the right wrist. He opined the right biceps tendon rupture was work-related.

On August 29, 2013, Petitioner followed up with Dr. Gornet, reporting no significant
relief with the injections. Dr. Gornet recommended a discogram to determine whether Petitioner
sustained a new disc injury as a result of the altercation. Further, Dr. Gomet referred Petitioner
to Dr. Mall to evaluate the right biceps. Dr. Gomet kept Petitioner on full duty and stated:
“Clearly, I believe his current symptoms are causally connected to his work injury and
altercation.”

On August 30, 2013, Dr. Clinton Smith, a certified independent chiropractic examiner,
issued a records review report at Respondent’s request. Dr. Smith noted that Dr. Munhofen in
his initial post-accident clinical note stated there was no previous history of injury or similar
complaints. Dr. Smith noted: “This is contrary to this examiner’s involvement in other work
related injury reviews of [Petitioner] in his employ by the [Respondent]. Additionally, extensive
lumbar surgery was performed July 6, 2011. It is evident a cage fusion was performed at the L5-
S1 level by Dr. Matt Gomet on that date.” Dr. Smith further noted inconsistent assessments of
Petitioner’s subjective and objective findings in Dr. Munhofen’s medical records and that there
was no evidence Dr. Munhofen ever referred Petitioner for any formal lumbar spine
rehabilitation. Dr. Smith reviewed the MRI findings and found “no evidence that this particular
injury caused new or worsened spinal degeneration or stenosis.” Regarding causal connection,
Dr. Smith opined: “Evidence establishing a causative relationship between the accident of March
23, 2013 and presentation to Dr. Munhofen for care on April 19, 2013 is demonstrated.”
Regarding medical necessity of the treatment provided by Dr. Munhofen, Dr. Smith opined:
“[A]ll of the care provided by Dr. Munhofen for this soft tissue injury from April 19, 2013
through June 11, 2013 is documented as related to the injury. Past that point, outcomes would
provide necessity for referral for strengthening via formal rehabilitation.” Dr. Smith opined that
Petitioner only minimally improved under Dr. Munhofen’s care, and recommended a formal
rehabilitation evaluation.

An MRI of the right elbow performed September 3, 2013, showed a partial tear at the
distal insertion of the biceps tendon with instrasubstance split. Also on September 3, 2013,
Petitioner saw Dr. Mall, an orthopedic surgeon, on a referral from Dr. Gornet. Dr. Mall recorded
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the following mechanism of injury: “[The patient] was making an arrest and did not have
handcuffs with him and he was holding the arm and the perpetrator’s jeans at the same time. As
he was holding him, the perpetrator was trying to get away from him and he had to resist this and
actually began falling and felt a burning sensation in his right elbow as well as a pain in his left
knee.” Petitioner complained of pain in the right forearm and left knee. Physical examination of
the left knee showed the following: “The left knee has some mild medial joint line pain with
palpation. He has a mildly positive McMurray’s examination. His ACL and PCL are intact with
negative anterior and posterior drawer. He has no increased pain or opening with varus and
valgus stress testing bilaterally. He has no patellar apprehension. He has mild patellofemoral
crepitus.” Dr. Mall recommended physical therapy and released Petitioner to return to work on
restricted duty.

On September 5, 2013, Dr. Robson, a spine surgeon and chief of surgery at Missouri
Baptist Medical Center, examined Petitioner at Respondent’s request. Petitioner reported the
incident on March 23, 2013, caused him to fall forward and injure his neck, right arm and low
back. Petitioner further reported only minima!l help from the chiropractic treatment. Physical
examination of the neck and back was unremarkable. Dr. Robson compared the lumbar MRI
study from June 27, 2013, to the prior study from September 10, 2012, and saw no interval
changes at L3-L4. With respect to the cervical spine, Dr. Robson saw no evidence of disc
herniation on the MRI from June 27, 2013, or the MRI from September 10, 2012. Dr. Robson
diagnosed cervical and lumbar strain and recommended non-steroidal anti-inflammatory
medication and physical therapy. Dr. Robson opined: “I believe the patient had a temporary
exacerbation of lower back and neck pain. The present condition of the patient’s neck is a
cervical strain without any cervical disc herniation. The present condition of the patient’s lower
back is a L3-4 degenerative disc, which has been present since the September 10, 2012 MRI.
This has not changed in any capacity nor has his L5-S1 fusion.” Dr. Robson further stated: “I
believe once the patient has had physical therapy and antiinflammatories for his neck and lower
back he will be at maximum medical improvement. I would recommend one month of physical
therapy and release at maximum medical improvement regarding his cervical and lumbar strain.”
Dr. Robson did not anticipate any permanent disability from the neck and low back injuries.

On October 1, 2013, Petitioner followed up with Dr. Mall, reporting no improvement.
With respect to the right arm, Dr. Mall recommended an injection of platelet rich plasma before
considering surgery. An MRI of the left knee performed October 1, 2013, showed the proximal
ACL was attenuated in thickness in the intercondylar notch, which could represent a chronic
ACL tear. On October 29, 2013, Dr. Mall opined the work accident caused an ACL tear,
explaining: “[The patient] never had any subluxation events or knee pain prior to his work
related injury that occurred when he was making an arrest and holding the perpetrator. He did
feel pain at that time during this arrest and subsequently had a left knee effusion.” Dr. Mall
recommended ACL reconstruction surgery.
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On November 14, 2013, Dr. Rothrock, an orthopedic surgeon, examined Petitioner at
Respondent’s request. Petitioner reported injuring his right elbow and left knee while arresting a
combative suspect on March 23, 2013. Dr. Rothrock opined the right arm condition was causally
connected to the accident and recommended surgery. Regarding the left knee condition, Dr.
Rothrock noted a history of prior problems and opined: “[A] medical causal relationship does
NOT exist between [the patient’s] work related injury and the persistent pain and dysfunction
about his left knee. [The patient] does not have signs or symptoms or physical exam findings or
MRI findings indicating an acute ACL tear as a result of his work related injury, and he
continues to suffer with his pre-existing patellofemoral pain and dysfunction, which was
temporarily exacerbated by his work related injury. He has reached the point of maximal medical
improvement in regards to the work related injury that he sustained to his left knee, and he has
not sustained any permanent partial disability as a result of his work-related injury.”

On December 27, 2013, Dr. Mall reviewed Petitioner’s MRI of the left knee from 2009
and the report from Dr. Rothrock. With respect to the MRI findings, Dr. Mall stated: “I would
agree that [the patient’s] MRI from 2009 which I did not have access prior to today does
demonstrate similar appearance of the ACL indicating an ACL rupture off the femoral side. This
appears to be based on his exam a partial tear versus a full thickness tear of the ACL.” Dr. Mall
continued to recommend an ACL reconstruction, given Petitioner’s occupation as a police
officer. Dr. Mall acknowledged that a lot of the symptoms in the knee appeared to be
patellofemoral in nature. However, he opined Petitioner also suffered from subtle ACL
instability. Regarding causal connection, Dr. Mall stated: “To Dr. Rothrock’s point that this is a
chronic problem that was not related to the March 23, 2013 I would agree that he did have
evidence of an ACL tear and similar appearance on this MRI during the 2009 MRI that was
performed. However, oftentimes in the situation of ACL deficiency a patient that was previously
asymptomatic from this can develop instability symptoms.” Lastly, Dr. Mall performed a
platelet rich plasma injection into the biceps tendon.

On February 4, 2014, Petitioner followed up with Dr. Mall, reporting some improvement
from the injection, but not enough to return to work full duty. He also complained of
symptomatic instability in the left knee. With respect to the right arm, Dr. Mall recommended
surgery. With respect to the left knee, Dr. Mall stated: “I did have him go over to a physical
therapy office nearby for both a KT1000 test to better put a numeric value on his ACL instability
as well as to allow him to do some of the activities that causes him pain such as squatting type of
activities, use of the leg press, and stair stepping. He did go over for this and did note that he had
continued pain with these squatting, lunging, and stair step type of maneuvers. This indicates that
the majority of his pain associated with the left knee is related to patellofemoral pain. However,
this patellofemoral pain and quadriceps weakness that causes patellofemoral pain could very well
be likely due his ACL insufficiency and lack of confidence in the left knee. If he does not have
confidence in the left knee due to ACL instability then he may have a subtle limp on this side
that can produce quadriceps insufficiency for those activities. Therefore, I think that some of his
pain while not likely to improve with surgery is somewhat related to his ACL insufficiency
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which could be eliminated [with] surgical intervention.” Regarding causal connection, Dr. Mall
stated: “Clearly, [the patient] does have symptomatic instability currently. He has a positive
pivot shift which is the most specific and sensitive test for ACL insufficiency. I do not have all
of his prior records to know what his pivot shift was before but clearly he has a positive pivot
shift today on examination and has since his most recent injury. I believe that he had a partial
injury back in 2009 while he was in his car accident that was deemed work related and that in the
most recent altercation he likely had additional partial tearing of the ACL and now has
developed instability related to this. Therefore, I do believe that this recent work injury has
caused him to become symptomatic from his ACL tearing and likely requires an ACL
reconstruction at this point.”

After the accident on February 15, 2014, Petitioner saw Dr. Munhofen on February 21,
2014, complaining of “moderate degree of frequent dull pain in both sides of his lower back,
both sides of his neck, and right elbow. The patient reports there is a worsening of the pain in
both sides of his lower back, both sides of his neck, and right elbow.” He rated the low back
pain a 6/10 and neck pain a 4/10. Petitioner did not mention the accident on February 15, 2014.
The last chiropractic note from Dr. Munhofen is dated March 12, 2014. Petitioner still
complained of “moderate level of dull pain which occurs frequently in both sides of his lower
back, both sides of his neck, and right elbow.”

On March 13, 2014, Dr. Mall performed a right distal biceps debridement, partial repair
and platelet rich plasma injection, and took Petitioner off work.

On March 25, 2014, Petitioner returned to Dr. Gomet. Dr. Gornet stated: “We feel that
he may have an injury at either L3-4 and 1.4-5 from a low back and neck standpoint, we had him
at full duty. He is obviously off work for his work related injury on his shoulder. Dr. Mall is
treating him for his shoulder as well as potentially his knee. From my standpoint, there is no
reason to do any further workup or treatment until he is recovered from both of these. *** [W]e
still believe he may have an active problem in his low back, but this has been placed on hold
until these other issues are sorted out. Again, this continues to be related to his work injury of
3/23/13.” Dr. Gornet’s note does not mention the accident on February 15, 2014.

On April 3, 2014, Petitioner saw Dr. Ahmed, who noted: “[The patient] [flell on ice
2/15/14 on the street when got out of his car (was on duty) and fell on the left side, has low back
pain and left hip. He had previous back and left hip surgery in the past and the worry is if he has
reinjured his back and left hip, most likely has muscular injury.” X-rays of the lumbar spine
showed no fracture or dislocation. X-rays of the left hip showed mild osteoarthritis and
increased calcifications, compared to the study from August of 2010. Dr. Ahmed refilled
Flexeril and Hydrocodone and instructed Petitioner to follow up with an orthopedic surgeon
regarding the calcifications.
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Dr. Gornet testified via evidence deposition on January 23, 2014, that as a result of the
accident on March 23, 2013, Petitioner “could have irritated a disc in his neck or his low back.”
Upon further questioning, Dr. Gornet stated: “1 believe that [the patient] has a disc injury in his
neck as well as his low back, in particular C5-6 in his neck as well as L3-4, L4-5 in his low
back” as a result of the accident. Dr. Gornet explained: “Clearly, this gentleman has preexisting
treatment in his low back including a spinal fusion anteriorly. I believe he has some preexisting
disc degeneration at some of the adjacent levels. I believe that he suffered a new disc injury at
L3-4, possibly L4-5 as part of the altercation. I believe that he has a subtle disc injury at C5-6 in
his cervical spine in dealing with his neck pain. § *** I believe that he has some very, very mild
preexisting cervical degeneration, but I believe that also is a new injury at C5-C6.” Dr. Gomet’s
recommendation at the time was for “further evaluation of his low back to see if there’s
something reasonable that can be done to assist in managing his pain and discomfort since the
accident.” Dr. Gornet disagreed with the opinion of Dr. Robson that Petitioner had only suffered
a temporary aggravation of his low back and neck pain, explaining that “there’s no indication
that [the patient] has had resolution of his symptoms back to their baseline.” Dr. Gornet
maintained that “further evaluation should be performed,” although he was unsure whether
further treatment should be performed. Dr. Gornet believed “there is potential to help [the
patient] improve his symptoms.”

On cross-examination, Dr. Gornet admitted that in September of 2012, he anticipated
continued degeneration of Petitioner’s entire spine as part of the aging process. The following
colloquy then occurred:

“Q. The MRI of the low back that was done June 27 of 2013, the
radiologist indicated that there was a slight increased size of the central broad-
based herniation at L3-1.4.

A. Correct.

Q. Did you have an opinion as to what the cause of the initial herniations
[was]?

A. *** ] thought what was listed on the 2010 MRI was related to
degeneration, and so the initial disc pathology, the subtle bulges, loss of disc
height, and change in disc hydration was due to degeneration at L3-4.

Q. Would that have been the reason for the increased size that was found
on the MRI on June 27 of 2013?

A. Well, that’s not my opinion. My opinion is that it changed in size
related to this current accident. Remember, we had had an MRI from June of
2010, a subsequent MRI from September 2012, and there had been no change, but
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yet we fast-forwarded to a period of eight months later and now there’s a change,
and I believe the reason for that change is directly related to the accident he
described in March of 2013.

Q. You’ve just testified that you do not feel there were any changes on the
MRI that was reviewed in September of 2012, but the pathologist [sic] did report
some mild changes, correct?

A. No. What we believe is there was pathology consistent with
degeneration, and that pathology was consistent with the previous MRI we
discussed in 2010. There were changes on the MRI, meaning it wasn’t completely
normal, but there wasn’t an interval between June of 2010 and September of
2012, I know the language was confusing how I said it, but that’s what I'm
referring to. So in other words, you are correct. There was a disc bulge at L3-4 in
the September 0f 2012 MRI. That disc bulge was also present on the previous
scan of 2010. Was there an interval change between the two? I didn’t think so. I
felt the description and the mild changes, meaning disc pathology present at L3-4,
was related to degeneration at that point. But subsequent to that there has been an
interval change in the MRI from September of 2012 until June of 2013, and that
interval change at L3-4 [ relate to the new altercation.”

Dr. Gornet also related to the accident the slight worsening of the central canal and foraminal
stenosis at L3-L4 and L4-L5. Dr. Gomnet acknowledged the interval changes could be due to
degeneration; however, that was not his opinion.

With respect to the findings at C4-CS, Dr. Gornet did not feel “there was anything
significant” at that level. Rather, he felt there had been an interval change at C5-C6, which he
related to the work accident, even though he was “not overly impressed” with the disc pathology
at C5-C6. Dr. Gornet qualified: “But right now his neck was getting better and we didn’t 20 any
further to evaluate that, so I really don’t have any further information to give you on his neck.”
Lastly, Dr. Gomet recommended continued chiropractic treatment with Dr. Munhofen “if it
keeps [the patient] working full duty and he’s seen on an occasional basis, maybe two to four
times a month. *** If he’s seeing him three times a week, I don’t believe there’s really a strong
reason for that to continue at that high level because it would not really be producing benefit.”

Dr. Robson testified via evidence deposition on February 20, 2014, that he did not see
any interval changes in the MR1 studies from September 10, 2012, and June 27, 2013. He
disagreed with Dr. Gornet’s interpretation of slight worsening of the findings at L3-L4 and L4-
L5. With respect to the cervical MRI findings, Dr. Robson testified the MRI from June 27, 2013
showed some straightening of the normal lordosis, which could be indicative of a muscle spasim.
There were no disc bulges or herniations. Dr. Robson opined Petitioner did not require treatment
beyond anti-inflammatory medication and physical therapy. Regarding causal connection, Dr.

k)
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Robson continued to opine the work accident “caused the symptoms involving [the] neck and
[the] low back.” Some of Petitioner’s symptoms could be attributed to his preexisting
conditions. Dr. Robson recommended against additional chiropractic treatment, unless it was
comparable to physical therapy.

On cross-examination, Dr. Robson explained that by “temporary exacerbation” he meant
an exacerbation that can take weeks to months, but less than a year, to resolve. When asked to
comment on Petitioner’s cervical and lumbar symptoms failing to resolve within almost a year
after the accident, Dr. Robson responded: “[T]he lumbar spine certainly had preexisting
pathology that we all agree on to some extent at L3-4 and at L5-S1. I would say that anything
that may have happened as a result of that accident probably returned to a baseline level by the
time I saw him even. Now as far as the neck is concerned, he strained it, I saw him less than a
year following the accident so I can’t really comment on how he is today, but if he’s still
symptomatic today he may have some underlying *** muscle spasm or something, but there is
really nothing to do for it.” Dr. Robson further stated: “I’m really not giving him much on the
lumbar spine. Any spine such as he has with the changes at L3-4 which is kind of a setup for
problems in the future and a postoperative situation at L5-S1, I would say virtually 100 percent
of those people have intermittent spine symptoms for their whole life with or without whatever
happened in March of 2013.”

Dr. Mall testified via evidence deposition on February 18, 2014, that Petitioner’s
presentation “wasn’t initially consistent with an ACL tear, meaning not the most common
complaints we see with an ACL.” However, Dr. Mall thought “there was a partial tear, and then
that maybe completed or at least became symptomatic.” Dr. Mall acknowledged the pre-
accident MRI of the left knee “looked fairly similar” to the post-accident MRI, “maybe a little bit
additional injury to the ACL.” On physical examination, Dr. Mall noted some instability in the
knee. A KT-1000 test showed “five millimeters of increased anterior translation or forward
translation of the tibia on the femur *** so that’s an indication of actually a full-thickness ACL
tear, when there’s more than five millimeters *** or more of translation. That’s an indication of
an unstable ACL.” Dr. Mall acknowledged that a component of the symptomatolo gy was related
to patellofemoral pain, which is a nonoperative problem. Regarding causal connection, Dr. Mall
opined: “[SJubsequent to that work-related injury on 3-23-13, [the patient] did develop
symptoms and is complaining of both patellofemoral pain symptoms but also knee instability
where he does feel like his knee gives way or doesn’t feel stable on his knee. And those are
symptoms that are new following the injury. § And so therefore I do believe that those symptoms
are related to his work injury and that he likely did either complete his ACL tear that was already
partially torn or at least created from being an asymptomatic partial-thickness ACL tear to now
being a symptomatic partial-thickness ACL tear.” Dr. Mall recommended an ACL
reconstruction surgery because of Petitioner’s occupation as a police officer.

On cross-examination, Dr. Mall testified that during the initial visit in September of 2013,
Petitioner did not give a history of prior problems with the left knee. Petitioner’s knee presented
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a diagnostic challenge, but Dr. Mall was fairly confident in his diagnosis. When asked whether
his causal connection opinion would change if Petitioner had a 14 year history of left knee
complaints prior to the work accident, Dr. Mall responded: “] think it depends on what the
instability symptoms were causing from, and so *** you can have instability symptoms from
quadricep weakness that can cause patellofemoral pain, and those two can be interrelated. *** §
And so if his symptoms of instability were related to quadricep weakness, then I would say my
causation wouldn’t change. His symptoms of instability were related to the fact that he *** had a
torn ACL and he was having *** instability symptoms related to that, then potentially yes.”

Dr. Rothrock testified via evidence deposition on March 5, 2014, that on physical
examination the ACL appeared functional, although “not perfect.” X-rays of the knee showed
normal, age appropriate findings. Dr. Rothrock compared the MR1 from February of 2009 to the
MRI from October 1, 2013, noting no interval changes. Dr. Rothrock maintained the MRI from
October 1, 2013, did not show any acute findings, and the findings relative to the ACL “could be
in the bounds of normal.” Dr. Rothrock reiterated his opinion that Petitioner continued to suffer
from preexisting patellofemoral pain. Dr. Rothrock did not recommend surgery on the ACL
“because *** it did not feel, nor him clinically describe instability.” Dr. Rothrock also did not
recommend any restrictions relative to the left knee condition.

On cross-examination, Dr. Rothrock maintained the accident temporarily exacerbated
Petitioner’s preexisting patellofemoral pain. Dr. Rothrock conceded Petitioner’s complaints
were not consistent with the left knee condition returning to baseline. However, Dr. Rothrock
did not think Petitioner’s complaints were due to the work accident aggravating his preexisting
knee problems. Dr. Rothrock explained: “[The patient] had an operative report by a surgeon,
who [ respect and trust that, essentially, was performed for persistent patellofemoral pain in
2011. And there were no real significant findings that I document consistent with anything that
would cause chronic problems. It was, essentially, a diagnostic knee arthroscopy and a lateral
release that was performed. And from that moment on 2011 to now I don’t see any significant
changes on the MRI therefore, I can’t say that anything new has happened as a result of the
work-related injury.” Dr. Rothrock maintained Petitioner would not benefit from an ACL
reconstruction because he did not have instability.

The Commission notes that Respondent has accepted liability for the injuries to
Petitioner’s right arm. In dispute are the injuries to the low back, neck, left knee and left hip.
The Commission finds Petitioner’s testimony confusing and inconsistent. The Commission
further notes that Petitioner was not forthright with Dr. Mall and Dr. Munhofen about his
significant preexisting conditions.

The Commission notes significant preexisting low back, left knee and left hip problems,
as well as complaints relative to the neck. Petitioner had previously undergone surgeries on the
low back, left knee and left hip, and complained of persistent symptoms after the surgeries. A
clinical note from Dr. Ahmed from February 1, 2013, states that Petitioner complained of severe
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back pain, chronic pain in the left knee and left hip, and an episode of neck pain during the
previous week. Cervical and lumbar musculature was tender to palpation, and the left knee was
tender with range of motion testing. The left hip was also tender. Dr. Ahmed continued
Neurontin, Tramadol, Vicodin, Flexeril and Excedrin Extra Strength, and prescribed Prednisone.
The mechanism of injury on March 23, 2013, as described by Petitioner and eyewitness police
officers, does not suggest significant injuries to the low back, neck, left knee or left hip.

The Commission finds the opinions of Dr. Gornet and Dr. Mall to be lacking in solid
basis. The opinions of Dr. Gornet border on speculative, and the opinions of Dr. Mall
presuppose a preexisting partial ACL tear, which Dr. Mall opined worsened or became
symptomatic as a result of the accident on March 23, 2013. However, as Dr. Rothrock pointed
out, Dr. Paletta did not find an ACL tear during the arthroscopy in 2011. The Commission relies
on the opinions of Dr. Rothrock, Dr. Robson and Dr. Smith, and finds that the accident on March
23, 2013, only temporarily aggravated Petitioner’s preexisting conditions of the left knee, low
back and neck. Regarding the left hip, the Commission finds that Petitioner failed to prove any
aggravation of the preexisting condition.

Turning to the medical expenses and prospective medical care, the Commission finds that
Dr. Ahmed was Petitioner’s first choice of medical providers, and Dr. Munhofen was his second
choice of medical providers. Dr. Lang was the first choice referral. The Commission finds that
Dr. Gomet was Petitioner’s third choice of medical providers, and Dr. Mall and Dr. Granberg
were third choice referrals. The Commission denies the medical bills outside Petitioner’s first
two choices of medical providers and their referrals. As to the disputed medical bills from
Petitioner’s first two choices of medical providers and their referrals, the Commission relies on
the opinions of Dr. Rothrock, Dr. Robson and Dr. Smith, and awards the medical bills in
evidence as follows: from Dr. Ahmed for the visits from April 13, 2013, through July 11, 2013;
from Dr. Munhofen for the treatment from April 19, 2013, through June 11, 2013; and from Dr.
Lang. The Commission denies prospective medical care for the low back, neck, left knee and
left hip conditions.

Regarding the accident on February 15, 2014, the Commission notes that contrary to
Petitioner’s claim of being in severe pain after the accident, he did not seek immediate medical
care and failed to provide a history of accident to Dr. Munhofen, Dr. Gomet or Dr. Mall,
although he did give a history of accident to Dr. Ahmed two months later. The Commission
finds that Petitioner failed to prove he sustained any injury to his neck or left knee. With respect
to the low back and left hip, the Commission notes preexisting problems, questions regarding
Petitioner’s credibility, and lack of an expert opinion on causal connection. The Commission
therefore finds that Respondent is not liable to pay benefits in connection with the accident.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed August 11, 2014, is hereby modified as stated herein and otherwise affirmed and
adopted.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay, pursuant to
§$§8(a) and 8.2 of the Act, the medical bills in evidence from Dr. Ahmed for the visits from April
13, 2013, through July 11, 2013, from Dr. Munhofen for the treatment from April 19, 2013,
through June 11, 2013, and from Dr. Lang.

IT IS FURTHER ORDERED BY THE COMMISSION that the award of prospective
medical care is vacated.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

No bond is required for removal of this cause to the Circuit Court. The party

commencing the proceedings for review in the Circuit Court shall file with the Commission a
Notice of Intent to File for Review in Circuit Court.

JUN 8- 2015 U‘M
DATED:
0-04/29/2015 Stephe J. Mathis
SM/sk
44 / //4{/

Mazio Basurto

wd . thest

David L. Gore
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On 8/11/2014, an arbitration decision on this case was filed with the I[Hinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.05% shall accrue from the date Jisted above to the day before the date
of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue,
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STATE OF ILLINOIS ) D Injured Workers’ Benefit Fund (§4(d))
)SS. [ Rate Adjustment Fund (§8(z))
COUNTY OF MADISON ) [] second Injury Fund (§8(e)18)
None of the above

.

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
DEANGELO FRANKLIN Case# 13 WC 17504
Employee/Petitioner
v. Consolidated case: 14 WC 15629
EAST ST. LOUIS POLICE DEPT.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city of
Collinsville, on May 20, 2014. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A |:| Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?

|:| Did an accident occur that arose out of and in the course of Petitioner’s employment by Respondent?
|:| What was the date of the accident?

|:| Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?
D What were Petitioner's eamings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

S mommUOw

E Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

Is Petitioner entitled to any prospective medical care?

S

D What temporary benefits are in dispute?
] TPD [] Maintenance OTTD

M. I:] Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. |Z] Other: Has Petitioner reached maximum medical improvement?

ICArbDecl¥(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Tollfrec 866/352-3033  Web site; www.iwce.il.gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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On the dates of accident, March 23, 2013 and February 15, 2014, Respondent was operating under and subject
to the provisions of the Act.

FINDINGS

On these dates, an employee-employer relationship did exist between Petitioner and Respondent.

On these dates, Petitioner did sustain accidents that arose out of and in the course of employment.

Timely notice of these accidents was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accidents.

In the year preceding the respective injuries, Petitioner earned $39,000.00; the average weekly wage was $750.00.
On the dates of accident, Petitioner was 41 and 42 years of age (respectively), single with 0 dependent children.
Petitioner has not received all reasonable and necessary medical services.

Respondent has not paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, for a
total credit of $0.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Respondent shall pay the reasonable and necessary medical services delineated in the Memorandum of Decision of
Arbitrator, as provided in Sections 8(a) and 8.2 of the Act.

Petitioner has not reached maximum medical improvement. Respondent shall authorize and pay for the medical
treatment recommended by Petitioner’s treating physicians, as provided in Sections 8(a) and 8.2 of the Act,

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of medical
benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

-

07/22/2014
Signature of Arbitrator ( N — Date

ICArbDec19(h)

NG1 120



STATE OF ILLINOIS ;SS 151WCC@42 7

COUNTY OF MADISON }

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
DEANGELO FRANKLIN
Employee/Petitioner
v. Case# 13 WC 17504
Consolidated Case: 14 WC 15629

EAST ST. LOUIS POLICE DEPT.
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

Petitioner, DeAngelo Franklin, is a Police Officer for Respondent, the East St. Louis Police
Department’s patrol division. He filed two separate Applications for Adjustment of Claim for injuries sustained
on March 23, 2013 and February 15, 2014. (Arbitrator’s Exhibits 2 and 3). On March 23, 2013, Petitioner
injured his back, neck, left shoulder, right arm, and left knee during a resisted arrest. Petitioner was performing
a sweep for illegal activity on said date when he detected several subjects that began to flee. Petitioner detained
one of the subjects and attempted to place him under arrest. When he did, the subject attempted to flee and
Petitioner grabbed hold of the subject’s belt. The subject continued to resist and pulled away, causing Petitioner
to fall down with him and strike his left knee.

Petitioner was again injured at work on February 15, 2014, while retrieving his jacket from the back
seat, when he exited his patrol car, slipped on ice, and fell on his left side, injuring his back, hip and left knee.
Petitioner testified that he experienced “heart wrenching pain” as this side of his hip was operated upon four to
five years ago. Petitioner completed incident reports following both of his accidents and the clerical errors
contained therein were clarified before the Arbitrator. Respondent did not dispute accident or notice for either
claim and the matters were consolidated before the Arbitrator. Respondent disputed causal connection for all
injuries, with the exception of the injuries to Petitioner’s arm.

Petitioner sought treatment with many of the same physicians that treated him for prior injuries to his
neck, knee, back and hip. Petitioner also testified that prior to the undisputed accident that occurred in March
2013, he had been released from his physicians and was working full duty. Petitioner testified that he hoped his
symptoms would resolve, but the symptoms from his injuries did not abate.

Following the March accident, Petitioner attempted to manage his injuries with conservative care from
his family physician, Dr. Mohammed Ahmed, and his chiropractor, Dr. Neil Munhofen, before returning to an
orthopedic specialist. Dr. Ahmed prescribed narcotic pain medication after noting Petitioner’s complaints of
right arm, left knee, lower back, and hip pain. (Petitioner’s Exhibit (PX) 3). Petitioner’s chiropractor likewise
noted that Petitioner injured both his upper and lower body while dealing with a combative suspect. Petitioner’s
chief complaints, however, were his low back pain, and the pain which developed in the left side of his neck.
Petitioner also reported moderate pain and numbness in his left foot and sharp consistent pain in his right elbow.

I
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Dr. Munhofen’s physical examination demonstrated positive findings of injury in Petitioner’s lumbar and
cervical region demonstrating obvious strain and muscle spasm of Petitioner’s cervical region, lumbosacral
region, and elbow, with secondary diagnoses of acute cervicobrachial syndrome and lumbar neuritis/radiculitis.
Dr. Munhofen managed Petitioner’s injuries conservatively. (PX 4).

When conservative modalities failed to alleviate Petitioner of his symptoms, he sought orthopedic care.
Petitioner returned to Dr. Gornet (the orthopedic surgeon who performed his previous spinal fusion). Dr. Gornet
noted that before Petitioner’s March 23, 2013 work accident, Petitioner had done well and returned to full duty
work. Following the accident, however, symptoms of pain in Petitioner’s neck, shoulder, arm and back
surfaced, persisted, and worsened with any activity, including lifting and prolonged sitting or standing. Dr.
Gornet had a thorough knowledge of the structure of Petitioner’s spine and, based on his knowledge of
Petitioner, he stated that the March accident clearly aggravated Petitioner’s underlying condition. Dr. Gornet
recommended an MRI. (PX 5, 05/09/13).

Petitioner’s MRI was performed and interpreted by Dr. Matthew Ruyle. Dr. Ruyle compared Petitioner’s
new MRI to his former MRI and noted that the size of Petitioner’s central broad-based herniations at both L3 -4
and L4-5 had increased with persistent left lateral recess, L3-4 and central L4-5 annular tears, and worsening of
the central canal and foraminal stenosis at L3-4. Dr. Ruyle believed Petitioner’s cervical MRI to be unchanged.
(PX 6). When Petitioner returned to Dr. Gornet, he reported that he felt as bad as he did in the past before
surgery. Dr. Gornet also examined Petitioner’s MRI films himself and also identified an increase in the
magnitude and severity of Petitioner’s pathology at L3-4 and L4-5. Dr. Gornet recommended transforaminal
and epidural steroid injections for the lumbar spine. Dr. Gornet, however, was able to identify a small herniation
on the left in Petitioner’s neck at C5-6, best seen on foraminal #18. As Petitioner’s back problem was more
prominent than his cervical injury, Dr. Gornet addressed the lumbar spine first. (PX 3, 06/27/13).

Petitioner returned to Dr. Gornet on August 29, 2013, with no improvement in his condition from his
injections. Although Petitioner’s discogram was negative at L4-5, Dr. Gornet wished to repeat Petitioner’s
discogram at L4-5 as well as L34 to determine whether Petitioner had a new disc injury as a result of his work
injury. (PX 5, 08/29/13). Dr. Gomet also noted that Petitioner saw another sports medicine physician for
persistent elbow pain, Dr. Timothy Lang, who felt that Petitioner may have a biceps tendon rupture and
recommended an MRI scan. (PX 5, 08/29/13; PX 8). Dr. Lang noted that Petitioner’s elbow pain was irresolute
and advised Petitioner that since his eibow had not improved within the last three months, he may require
surgery. (PX 8). Dr. Gomnet referred Petitioner to Dr. Nathan Mall for further evaluation and potential treatment.

Dr. Gornet again stated his belief that Petitioner’s current symptoms were causally connected to his work injury.
(PX 5,08/29/13).

Dr. Mall saw Petitioner on September 3, 2013, and noted the history of Petitioner’s accident, symptoms
and treatment. The right elbow physical examination demonstrated limited range of motion, pain with resisted
motion and pain with palpation along the biceps tendon. Examination of Petitioner’s knee showed response to
McMurray’s examination and patellofernoral symptoms. Dr. Mall obtained an MRI of Petitioner’s right elbow,
which showed a longitudinal split within Petitioner’s tendon with edema. Dr. Mall recommended physical
therapy for both Petitioner’s elbow and knee and possibly injection of Petitioner’s biceps tendon before surgery,
pending the results of physical therapy and anti-inflammatory medication. (PX 9, 09/03/13). Petitioner returned
to Dr. Mall on October 1, 2013, and reported worsening of his knee pain with physical therapy. There was no
improvement in Petitioner’s right elbow/biceps pain. Dr. Mall recommended injection of Petitioner’s elbow for

his partial biceps tendon tear and tendinitis and an MRI of Petitioner’s knee to rule out a tear of the meniscus.
(PX9, 10/01/13).
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Petitioner’s new MRI showed no tear of the medial meniscus. (PX 6, 10/01/13). After comparing
Petitioner’s MRI in 2009 to the MRI obtained October 1, 2013, Dr. Mall believed that Petitioner’s March 2013
accident aggravated his left knee ACL rupture, causing new symptoms of instability. Dr, Mall noted that
Petitioner’s feeling of instability was not felt prior to the March 23, 2013 work incident. He also noted
Petitioner’s patellofemoral symptoms, which were causing Petitioner difficulty pain when climbing stairs or
having his knee bent for a prolonged period of time. Dr. Mall recommended ACL reconstruction. (PX 9,
12/27/13). In terms of medical necessity for further treatment and examination, Dr. Mall noted the following:

However, often times in the situation of ACL deficiency a patient that was
previously asymptomatic from this can develop instability symptoms. I did ask
Mr. Franklin to try to differentiate between patellofemoral pain and instability
which can be caused by quadriceps weakness and true ACL deficiency. Clearly, I
believe that his pain and symptoms related to bending his knee, stairs and steps,
and keeping his knee bent for prolonged periods of time is related to
patellofemoral pain. These are the classic symptoms related to patellofemoral
pain. However, he does state that he also has pain and symptoms with cutting and
pivoting types of activities. This is a subjective finding that is difficult to
corroborate with other than by taking the patient to the operating room for
examination under anesthesia. Even then if patients have a positive pivot shift
does not necessarily mean that they have instability with doing their activities
such as straight-ahead running, walking, and that type of activity. Clearly, an
ACL is not needed for these activities, however, my concern with Mr. Franklin is
that if he were to try to run and escape a fugitive that if his ACL gives way on
him that this could put his life in danger. He clearly has done a good job with
physical therapy and improved his quadriceps strength significantly from the first
time I saw him . . . he has done everything that we have attempted to do in terms
of improving this by doing the physical therapy, improving his quadriceps
strength significantly, and yet continues to have the pain and instability.
Therefore, my concern is that this is related to his ACL dysfunction. This is the
reason for recommending ACL reconstruction in that I do not think we can
completely resolve his symptoms any other way at this point . . . having subtle
ACL instability can result in subtle quadriceps weakness that continue to have
[sic] the patellofemoral pain despite his best efforts with physical therapy.

(PX9, 12/27/13).

Dr. Mall administered a PRP injection into Petitioner’s biceps tendon where he was having the most
pain. (PX 9, 12/27/13).

Petitioner’s complaints persisted when he returned on February 4, 2014. Petitioner reported temporary
improvement following his PRP injection, but his persistent pain returned. He continued to experience
symptomatic instability in the left knee. Physical examination of the knee remained abnormal. Dr. Mall
recommended a cortisone injection of Petitioner’s knee to differentiate whether or not Petitioner’s problem was
intraarticular or simply patellofemoral pain. He continued to recommend ACL reconstruction, and noted that
based on both research and his own personal experience, MRI findings and findings on physical examination
often do not correlate in ACL surgery candidates with successful outcomes. He stated that Petitioner’s accident
in March superimposed further injury upon Petitioner’s 2009 ACL injury, which culminated in the instability
necessitating ACL reconstruction. With regard to the elbow, Dr. Mall felt that Petitioner would benefit from a
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tendon debridement and either another PRP injection or a coating of platelet rich gel over the tendon at the time
of surgery. (PX 9, 02/04/14).

On March 13, 2014, Petitioner underwent right distal biceps debridement, partial repair and PRP

injection. (PX 10). Petitioner was released to light duty work on March 26, 2014. (PX 9, 03/26/14). Petitioner
remained under care for his left knee. (PX 9, 04/22/14).

Petitioner returned to Dr. Gornet on March 25, 2014, following surgery with Dr, Mall. Petitioner was
recovering from shoulder surgery, and Dr. Mall continued to treat Petitioner for his shoulder as well as his knee.
Dr. Gornet continued to believe that Petitioner had an active problem in his low back; however, this was
“placed on hold” until treatment for Petitioner’s concurrent problems were sorted out, and Petitioner was
scheduled for a follow up appointment. With respect to Petitioner’s prospective lumbar care, Dr. Gornet stated,
“Again, this continues to be related to his work injury of 3/23/13.” (PX 5, 03/25/14).

Respondent requested a records review from Dr. Clinton Smith, who believed that there was a causal
relationship between Petitioner’s accident on March 23, 2013 and his condition, but disagreed with the methods
used and the length of Petitioner’s course of treatment. He recommended that Respondent seek an independent

medical examination to evaluate Petitioner. He was not provided any records prior to Petitioner’s evaluation on
May 9, 2013, or after August 5, 2013. (RX 4).

Respondent had Petitioner examined by Dr. David Robson pursuant to Section 12 of the Illinois
Workers’ Compensation Act, 820 ILCS 305/1 et seg. (hereafier the “Act”). Dr. Robson testified by way of
deposition for his neck and back injuries. (RX 5). Dr. Robson testified that Petitioner was very nice and
cooperative, and that he had no reason to disbelieve Petitioner recitation of his accident or his report of
symptoms. (RX 5, p. 33). Dr. Robson saw Petitioner on September 5, 2013, and believed the examination was
normal. (RX 5, pp. 7-9). He reviewed Petitioner’s medical records and films and only identified what he
believed to be pre-existing conditions or normal findings. (RX 5, pp. 10-15). He was unable to appreciate the
worsening of the central canal and foraminal stenosis at L3-L4 and L4-L5 identified by Dr. Gornet. (RX 5, p.
13). He felt that Petitioner only sustained a cervical strain and lumbar strain as a result of the March 23, 2013
accident. (RX 5, pp. 15, 17). His only recommendation for Petitioner’s injuries was rest, anti-inflammatory
medication and physical therapy, including chiropractic care. (RX 5, pp. 15, 17-18). He testified that even
though Petitioner still suffered persistent symptoms of pain, his accident resulted in nothing more than a
temporary exacerbation of his condition and he required no further evaluation or treatment for same. (RX 5, pp.

16-18). He believed that Petitioner should manage his condition at home with over-the-counter pain medication.
(RX 5, p. 19).

Dr. Robson was not in possession of any of Dr. Gornet’s treatment records after Petitioner’s second visit
on June 27, 2013. (RX 5, p. 22). On cross-examination, he acknowledged that following Petitioner’s visit with
Dr. Gornet on September 10, 2012, there was no mention of either cervical or lumbar spine pain; but shortly
after the accident on March 23, 2013, Petitioner began having symptoms in his neck and back. (RX 5, pp. 23-
24). While he disagreed with Dr. Gornet’s assessment of Petitioner’s MRIs, he agreed that physicians should
treat patients and not MRI findings. (RX 35, pp. 24-26). He conceded that if Petitioner was still having symptoms
over a year later, then by definition Petitioner’s injuries would not qualify as a temporary exacerbation. (RX 5,
pp- 29-30). He ultimately agreed that Petitioner’s cervical spine had not returned to pre-injury status, but
remained of the belief that Petitioner’s lumbar spine returned to baseline. (RX 5, p. 30). He testified within a
reasonable degree of medical certainty that Petitioner’s cervical spine condition was causally related to his
undisputed March 2013 work accident. (RX 5, p. 32).

On November 14, 2013, Respondent had Petitioner’s elbow and knee evaluated by Dr. Christopher
Rothrock pursuant to Section 12 of the Act. (RX 7, pp. 5, 7-9). He testified that his physical examination

4
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demonstrated abnormalities in Petitioner’s right elbow and the ACL of Petitioner’s knee. (RX 7, pp. 11-12). He
did not believe, however, that Petitioner’s knee abnormalities warranted surgery. (RX 7, p. 12). He
acknowledged that the x-rays taken in his office did not show any degenerative findings in Petitioner’s left
knee. (RX 7, p. 13). However, he believed that since Petitioner’s new MRI showed no substantial difference
visible to the eye and Petitioner treated for knee pain with a prior injury, there was no change in Petitioner’s
condition. (RX 7, pp. 14-18). Dr. Rothrock, however, did not believe that Petitioner suffered from instability
and did not believe that Petitioner required any restrictions. (RX 7, p. 18). Dr. Rothrock agreed with Dr. Mall’s
diagnosis of Petitioner’s arm condition and agreed that Petitioner required surgery for that condition. (RX 7, pp.
18-19).

On cross-examination, Dr. Rothrock agreed that Petitioner had no prior history of pain or dysfunction as
it relates to his right elbow prior to the accident of March 23, 2013; and he agreed that Petitioner’s right elbow
condition and treatment is causally related to the March 2013 accident. (RX 7, pp. 22-24). He also
acknowledged that Petitioner was released with respect to his knee by Dr. Paletta on May 2, 2011, without any
restrictions. (RX 7, p. 23). He further testified that in his review of the medical records he did not see any
complaints from Petitioner about his left knee after May 2, 2011, up until the accident on March 23, 2013. (RX
7, pp- 23-24). He believed that the accident in March 2013 only served as a temporary exacerbation of
Petitioner's pre-existing knee condition. (RX 7, p. 26). He testified, however, that temporary exacerbations only
last between one to three months, (RX 7, p. 26). When asked about pain lasting longer than three months, he
testified that the condition is not a temporary exacerbation, and the pain simply cannot be accounted for. RX7
p- 27). He acknowledged that the medical records show that symptoms continue and Petitioner’s condition has
not returned to baseline, or the way it was before the March 2013 accident, some eight months later. (RX 7, Pp.
27-28). Dr. Rothrock testified that Petitioner was a pleasant and cooperative during the examination and stated
that he had no reason to disbelieve Petitioner’s account of the accident or his current symptoms. (RX 7, p. 28).

3

Dr. Gornet testified that he is a board spine specialist and graduate of Johns Hopkins School of
Medicine. (PX 13, pp. 5-6). He sees approximately 100 patients per week and performs between 5 to 10
surgeries depending upon the complexity of the interventions. (PX 13, p. 7). Dr. Gornet has known Petitioner
and his condition since Petitioner was referred to him by Dr. Munhofen in 2008. (PX 13, p. 8). Dr. Gornet
testified that prior to March 23, 2013, Petitioner was working full duty and Petitioner had been placed at
maximum medical improvement (MMI). (PX 13, pp. 8-9). He only saw Petitioner as a part of a yearly follow-
up for his lumbar fusion. (PX 13, p. 9). When Petitioner returned following his March 2013 work accident,
Petitioner’s status had transmuted from occasional mild residual discomfort to significant pain traveling down
both legs and neck pain which caused headaches and emanated into his right trapezius, right shoulder, right
biceps, and right forearm. (PX 13, pp. 10-11). He testified that his knowledge of Petitioner’s condition before
and after the event of March 2013 provided him with unique information regarding Petitioner’s condition above
and beyond any clinical assessment. (PX 13, pp. 12-13). He testified that he identified an increase in the
magnitude and severity in Petitioner’s lumbar pathology at 13-4 and L4-5. (PX 13, pp. 13-14). He also
identified herniation in the cervical spine on the left side at C5-6. (PX 13, pp. 13-14).

Dr. Gornet testified that based upon the history of Petitioner’s injury, his thorough knowledge of
Petitioner’s condition before and after the March 2013 accident, and all of the imaging studies obtained, he
diagnosed Petitioner with a disc injuries in the neck at C5-6 and lumbar spine at L34 and L4-5. (PX 13, p. 14).
He testified that Petitioner’s current condition of ill-being is causally related to the March 2013 work accident
as an aggravation of his pre-existing condition versus new injury in his lumbar spine and a new injury in
Petitioner’s cervical spine. (PX 13, p. 15). In comparing Petitioner’s MRI scans, he testified that there was a
change in Petitioner’s cervical spine on the left side at the indicated level which marked a new injury. (PX 13,
p. 16). Dr. Gornet testified that these changes are not temporary and continued to recommend further evaluation
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of Petitioner’s condition. (PX 13, pp. 18-21). He also testified that continued chiropractic care for Petitioner
would be reasonable if same would allow Petitioner to continue to function at a high level. (PX 13, pp. 39-40).

Dr. Mall also testified by way of deposition. (PX 14). Dr. Mall testified that he treats the ankle, knee,
elbow, shoulder, and hip, and also performs carpal and cubital tunnel syndrome surgeries as well. (PX 14, pp. 4-
5). He specializes in high-level sports medicine surgeries as a corollary of his fellowship at Rush University.
(PX 14, pp. 4-5). Petitioner was referred to Dr. Mall by Dr. Gornet for evaluation for persistent elbow and knee
pain following his work injury. (PX 14, p. 7). Petitioner had no prior history of symptoms or treatment for his
arm. (PX 14, pp. 8-9). With respect to Petitioner’s knee, Petitioner had a prior ACL injury that had become
symptornatic, or a partial tear that became completed, and patellofemoral pain. (PX 14, pp. 9, 12, 15). This was
evident by Petitioner’s development of instability subsequent to his work accident. (PX 14, pp. 13-14). Dr. Mall
specifically sought additional testing by a therapist called a KT-1000 that generates an actual objective number
to quantify or qualify the extent of anterior or forward translation of Petitioner’s knee, which is a measurement
of instability. (PX 14, p. 14). This test demonstrated five millimeters of increased anterior translation or forward
translation of the tibia on the femur on the left knee as opposed to Petitioner’s right knee. Dr. Mall testified that
these results are an indication of ACL instability and 2 full-thickness ACL tear. (PX 14, p. 14). Dr. Mall noted
that these symptoms of instability were a new development following the March injury. (PX 14, pp. 17, 50). Dr.
Mall believed that this instability was driving Petitioner’s patellofemoral pain becaunse Petitioner has continued
to have this pain despite extensive non-operative treatment which should have resolved Petitioner’s problem:

. And so we have had him continue to do physical therapy for that
patellofemoral pain, and unfortunately he’s continued to have that pain. So
typically it doesn’t take this long to get better from patellofemoral pain, so my
concern is that there’s some level of knee instability that may be contributing to
that patellofemoral pain, meaning that he’s limping around or he feels that his
knee is not stable, and so he’s not putting as much force to that quadriceps, and
then that quadriceps is remaining to be weak, [sic] and that may be contributing to
why he’s not able to get over that patellofemoral pain.

(PX 14, p. 15).

Dr. Mall concluded that Petitioner’s biceps and knee conditions were causally related to the undisputed
March 23, 2013, accident. (PX 14, pp. 16-17).

CONCLUSIONS OF LAW
Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

A claim under the Act is not denied simply because of a pre-existing condition. The law holds that
accidental injury need not be the sole causative factor, nor even the primary causative factor, as long as it is a
causative factor in the resulting condition of ill-being. Sisbro, Inc. v. Industrial Comm’n, 207 111.2d 193, 205,
797 N.E.2d 665, 672 (2003) (emphasis added). ““Petitioner need only show that some act or phase of the
employment was a causative factor of the resulting injury.” Fierke v. Industrial Comm'n, 309 Tll. App. 3d 1037,
723 N.E.2d 846 (3d Dist. 2000). If a pre-existing condition is aggravated, exacerbated, or accelerated by an
accidental injury, the employee is entitled to benefits. Sisbro, cited supra; Rock Road Constr. v. Industrial
Comm’n, 37 11.2d 123,227 N.E.2d 65, 67-68 (1967); see also lllinois Valley Irrigation, Inc. v. Industrial
Comm'n, 66 111.2d 234, 362 N.E.2d 339 (1977); St. Elizabeth's Hospital v. Ill. Workers’ Comp. Comm'n, 371
1. App. 3d 882, 864 N.E.2d 266, 272-273 (5th Dist. 2007).
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Circumstantial evidence, especially when entirely in favor of the petitioner, is sufficient to prove a
causal nexus between an accident and the resulting injury. Gano Electric Contracting v. Industrial Comm’n, 260
ML App. 3d 92, 96-97, 631 N.E.2d 724 (4th Dist. 1994); International Harvester v. Industrial Comm’n, 93 1i1.2d
59, 66, 442 N.E.2d 908 (1982). Causal connection between work duties and injured condition may be
established by chain of events including workers’ compensation claimant’s ability to perform duties before date
of accident and inability to perform same duties following date of accident. Darling v. Industrial Comm'n, 176
IIl. App. 3d 186, 530 N.E.2d 1135 (1st Dist. 1988).

The un-rebutted facts show that prior to Petitioner’s work accidents, he was working full-duty without
restrictions and was not actively seeking any treatment for his prior injuries. This is acknowledged and agreed
upon by all physicians. Petitioner testified at trial that he remains on light duty and continues to experience
symptoms for which recommended treatment remains outstanding. It is also clear that Petitioner has not
returned to his pre-accident level of function. While Respondent’s examiners claim that the most Petitioner
sustained as a result of his work accident is a sprain and temporary exacerbation of his pre-existing conditions
in the knee and lumbar spine, both were forced to acknowledge during cross-examination that by their own
definition, Petitioner’s increase in symptoms was not temporary. Additionally, the record is clear that after the
March 2013 accident, Petitioner presented new complaints of instability within his knee. Based upon the
foregoing, the Arbitrator does not give weight to the opinions of Dr. Rothrock or Dr. Robson regarding
Petitioner’s knee or lumbar spine. There is a clear, unbroken chain of causal connection between Petitioner’s
accident, onset symptoms, treatment, and the recommendation for further treatment and evaluation of his
lumbar spine and knee. The Arbitrator agrees that the physicians who evaluated Petitioner both before and after
his work accidents are in a better position to evaluate the change in Petitioner’s structure, agrees with their

opinion regarding causation, and finds that Petitioner’s undisputed work accident aggravated his pre-existing
condition.

Respondent does not dispute causal connection for Petitioner’s elbow injury, but disputed causat
connection regarding all other injuries. However, the examiner which rendered an opinion regarding
Petitioner’s cervical spine admitted during cross-examination that Petitioner’s cervical spine had not returned to
pre-injury status and testified within a reasonable degree of medical certainty that Petitioner’s cervical spine
condition was causally related to his undisputed March 2013 work accident, in accordance with the opinion of
Petitioner’s treating physician, Dr. Gornet. Therefore, the Arbitrator relies upon the opinion of Dr. Gornet
regarding Petitioner’s cervical spine.

Although there are no specific opinions regarding Petitioner’s most recent undisputed accident in
February 2014, which was consolidated for consideration with Petitioner’s March 2013 claim, it is a traumatic
accident for which no medical testimony is required to establish a causal connection. Westinghouse Elec. Co. v.
Industrial Comm’n, 64 111.2d 244, 356 N.E.2d 28 (1976). It is plainly apparent to the Arbitrator, and would
likewise be to any reasonable person, that a slip and fall would clearly aggravate any prior injuries and/or cause
new injuries. In analyzing and establishing causal connection between Petitioner’s condition and the March
2013 work accident, it is clear that Petitioner was not experiencing any problems before his work-related
incident; Respondent did not present any evidence of an intervening cause to break the chain of causation
between either of these work-related incidents. Therefore, the Arbitrator finds that Petitioner’s current condition
of ill-being is causally related to his undisputed work accidents of March 23, 2013, and February 15, 2014.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?;

Issue (K): Is Petitioner entitled to any prospective medical care?; and
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Issue (O): Has Petitioner reached maximum medical improvement?

The Act requires employers to provide all reasonable and necessary medical care required to diagnose,
relieve, or cure the effects of an injury that is causally related to a work accident. Plantation Myg. Co. v.
Industrial Comm’n, 294 11l. App. 3d 705, 691 N.E.2d 13 (2d. Dist. 2000); F & B Mfg. Co. v. Industrial Comm'n,
325111 App. 3d 527, 758 N.E.2d 18 (1st Dist. 2001).

Petitioner has not reached MMI. Petitioner testified at trial that he had appointments scheduled and that
he continues to treat for his symptoms. None of Petitioner’s physicians have released him from care. Dr. Gornet
placed Petitioner’s cervical treatment on hold in order to address his more sericus lumbar problems first. The
recommended surgery for Petitioner’s knee had not yet been performed. Therefore, Petitioner unquestionably
has not received all reasonable and necessary care to which he is entitled under the Act in order to cure or
relieve the effects of his injuries. Although Respondent disputes much of Petitioner’s recommended course of
treatment based on the opinions of its examiners, these physicians have only examined Petitioner once and have
a limited understanding of Petitioner’s condition as a whole. The Arbitrator believes that in this instance, these
determinations are best left to Petitioner’s treating physicians, who have had familiarity with Petitioner’s status
and health for many years and have operated on Petitioner previously.

Respondent is therefore ordered to authorize and pay for the treatment recommended by Petitioner’s
treating physician, including but not limited to surgery; and pay for the medical expenses already incurred, as
enumerated in Petitioner’s Exhibit 1 (see below), subject to the medical fee schedule, Section 8.2 of the Act:

Dr. Mohammed ARIMEd ..ot et seeseesee s essessrsesrsessrres b 1,179.00
Beltline ChIrOPIACHIC ... cceeereeeerreererteericreetrersessse e sesssssssssssseessssessassesesssessensaneseessasenes $ 7,154.00
Dr. Matthew Gornet/The Orthopedic Center of St. LOUIS ...covvveeveeeeceercereeeeeiresnae 5 1,140.00
Walgreens PRarmacy ...t cnnnssesssessesensssss st snssssssssssassssessessssssnac $ 32.02
MRI Partners of Chesterfleld........ooivoiieivieieeieeceeeeeee e eee e et eseserssessseseseenns 5 9,057.00
Dr. Steven GIAnDberg ... ..ottt es s seseeereeesesseeseerae 5 3,454.00
Dr. Timothy Lang/Wood Mill Orthopedics Ltd. .....cccocvvueeeeieecceceeceeeecen e eceeeseenas $ $40.00
Dr. Nathan Mall/Regeneration OTthopedics......c.voveerrererere v saenee $ 8,523.00
Injured Workers’” Pharmacy (TWP) ..ot eeeeeeeeseeseeesessssesseesssean $ 263.19
Timberlake SUrgery Center ...t sessesessssaesssesssenes 5 9,331.53
Premier ANEStHESIA. .....c.ccmimeeiiicccerrerete st seees sttt b e e et s e enenes 5 900.00
PrORERAD.........o ettt s st s e ee e s e ne e s sene s s e e ae et eae $§ 11,874.40
SSM Physical Therapy 3 --
TOTAL: $ 52948.14
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Kelli Leabu,
Petitioner, 1 5 I W C C 0 4 2 8
VS, NO: 11 WC 47940

The Lingerie Football League, LLC,
d/b/a Chicago Bliss, and Illinois State
Treasurer as Ex Officio Custodian

of the Injured Workers’ Benefit Fund,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Petitioner herein, and notice given to
all parties, the Commission, after considering the issues of accident, causal connection, medical
expenses, permanent partial disability and penalties and fees, and being advised of the facts and
law, modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.

Findings of fact and conclusions of law
The Commission finds:
1. Petitioner was 27 years of age at the time of the June 2, 2014 Hearing. She began
working for Respondent in 2010. She was a cornerback for the Chicago Bliss of the
Lingerie Football League. This is a full contact league and players wear helmets,

shoulder pads, elbow pads and knee pads.

2. On January 20, 2011 Petitioner was injured in practice when she bumped knees with
another player. She sustained an injury to her ACL and meniscus. Prior to the
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accident date, Petitioner had never had a right knee injury.

Petitioner reported her injury to her coach and Michaela, the teams® personal trainer.
The following day, Petitioner reported to Dr. Jessica Conway, her primary physician
in Cleveland, Ohio. An MRI was recommended. Petitioner returned to Chicago and
saw Dr. Khanna on January 27, 2011, who also recommended an MRI and took
Petitioner off of work. She was diagnosed with a possible right knee ACL tear.

The MRI on January 27, 2011 revealed a complete ACL tear, bucket handle tear of
the medial meniscus, a horizontal cleavage type tear of the medial meniscus and a
partial thickness tear or severe contusion of the origin and proximal fibers of the
gastroenemius muscle.

On March 5, 2011 Petitioner returned to Ohio and treated with Metro Health Systems.
She still had knee pain. She was referred to a Dr. Stern on March 22, 2011. On that
date she was recommended for physical therapy and another MRI. She then followed
up with Dr. Conway on March 24, 2011. On that date surgery was recommended.

Petitioner began one month of physical therapy on March 29, 2011. The therapy did
not decrease her right knee pain.

On June 24, 2011 another MRI was performed and revealed a buckle handle tear of
the medial meniscus with displacement of the meniscal fragment, a radial tear of the
lateral meniscus and a high grade partial tear of the ACL.

On July 26, 2011 Metro Health Systems prescribed surgery. Petitioner was unable to
work for the league at that time and underwent surgery September 21, 2011 with Dr.
Wilber.

Petitioner underwent physical therapy from September 28, 2011 through January 17,
2012. This therapy did help Petitioner.

On November 11, 2011 Petitioner only completed 15 minutes of therapy, as she
arrived late. She also missed both previous therapy sessions due to traffic and
oversleeping.

On November 14, 2011 it is noted that once Petitioner can perform certain activities
she will be 50% closer to returning to playing football.

On December 8, 2011 it is noted that Petitioner has missed the last 3-4 weeks of
therapy due to school.

On January 17, 2012 it is noted that Petitioner was out of the country, which is why
she was unable to attend therapy. It is noted that she had been doing cardio (elliptical
and stairmaster) and weight lifting exercises at the gym. She had not been
performing her agility exercises, however.
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14, Petitioner was allowed to begin straight line running on January 24, 2012. She was
also released from care by Metro Health Systems on that date and was told to return
in 2 months to be reevaluated.

15. Petitioner has not sought any treatment for her right knee since her January 24, 2012
release date, nor did she return for a reevaluation. She has not returned to play for
Respondent.

16. Currently Petitioner tries to workout 3-4 times per week. She does strength training,
She will attempt to jog for one mile, and occasionally plays volleyball with friends in
the summer. She is unable to run now because she still has pain, popping and
occasional swelling. She takes aspirin for the pain. She used to run 5 miles per day.

The Commission affirms the Arbitrator’s findings of accident, causal connection,
medical expenses and penalties and fees. However, the Commission views the issue of
permanent partial disability in a slightly different light than does the Arbitrator, and thus
modifies the award from a 40% loss of a person as a whole down to a 30% loss of use.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $220.00 per week for a period of 52-4/7 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay temporary
total disability benefits that have accrued from 1/20/11 through 1/24/12, and shall pay the
remainder of the award, if any, in weekly payments.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $220.00 per week for a period of 150 weeks, as provided in §8(d)(2) of the Act, for
the reason that the injuries sustained caused a 30% loss of use of Petitioner’s person as a whole.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $341.00 for services rendered by Advanced Occupational Medicine, $345.00 for
services rendered by Cleveland Clinic and $15,263.00 for services rendered by Metro Health
Medical Center, for medical expenses under §8(a) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Penalties and fees are hereby
denied.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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IT IS FURTHER ORDERED BY THE COMMISSION that the award is entered against
the Injured Workers’ Benefit Fund (IWBF) to the extent allowed under section §4(d) of the Act;
the IWBF has the right to recover benefits paid from Respondent and Respondent shall
reimburse the IWBF for any compensation obligations of Respondent that are paid by the IWBF.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $71,600.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File far Review in Circuit Court.

DATED: JUN 8- 2015 w,ﬂ .f , W

O: 4/9/15

David L. Gore
DLG/wde
i Y

Mario Basurto

Ll Tt

Stephen Mathis




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARB!ITRATOR DECISION

LEABU, KELLI Case# 11WC047940

Employee/Petitioner 1 5 I W C C 0 4 2 8

LINGERIE FOOTBALL LEAGUE D/B/A CHICAGO
BLISS AND THE STATE TREASURER AS EX
OFFICIO CUSTODIAN OF THE INJURED
WORKERS' BENEFIT FUND

Employer/Respondent

On 9/2/2014, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.05% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

1067 ANKIN LAW OFFICE
JOSHUA RUDOLFI

162 W GRAND AVE SUITE 1810
CHICAGO, IL 60654

LINGERIE FOOTBALL LEAGUE D/B/A
CHICAGO BLISS

833 § SUNSET BLVD
WEST HOLLYWOOQD, CA 90069

5165 ASSISTANT ATTORNEY GENERAL
JEANNINE D SIMS

100 W RANDOLPH ST 13TH FL
CHICAGO, IL. 60601
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COUNTY OF Cook )

Injured Workers’ Benefit Fund (§4(d))
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D None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISIONI 5IWCC04 o 8

Kelli Leabu Case # 11 WC 47940

Employee/Petitioner
Consolidated cases: »----

V.
The Lingerie Football League d/b/a Chicago Bliss and the State Treasurer as ex officio

custodian of the Injured Workers' Benefit Fund
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Jessica Hegarty, Arbitrator of the Commission, in the city of
Chicago, on June 2, 2014. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A & Was Respondent operating under and subject to the Tilinois Workers' Compensation or Occupational
Diseases Act?

& Was there an employee-employer relationship?
. Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. What was the date of the accident?

Was timely notice of the accident given to Respondent?

& Is Petitioner's current condition of ill-being causally related to the injury?
. & What were Petitioner's earnings?
. E What was Petitioner's age at the time of the accident?

What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent

paid all appropriate charges for all reasonable and necessary medical services?
K. & What temporary benefits are in dispute?
JTPD ] Maintenance X TTD

L. [X] What is the nature and extent of the injury?
M. Should penalties or fees be imposed upon Respondent?
N. Is Respondent due any credit?
0. D Other

0w

= maomm

TCArbDec 210 100 W, Randolph Street #8-200 Chicago. IL 60601 312/814-6611 Tollfree 866/352.3033  Web site; www.hwee il gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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On January 20, 2011, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $4800.00; the average weekly wage was $300.00.
On the date of accident, Petitioner was 24 years of age, single with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.

Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Temporary Total Disability

* Respondent shall pay Petitioner temporary total disability benefits of $220.00/week for 52 4/7 weeks,
commencing 1/20/2011 through 1/24/2012, as provided in Section 8(b) of the Act.

* Respondent shall pay Petitioner the temporary total disability benefits that have accrued from
1/20/2011 through 1/24/2012, and shall pay the remainder of the award, if any, in weekly payments.

* Respondent shall be given a credit of $0.00 for temporary total disability benefits that have been paid.

Medical benefits

o Respondent shall pay reasonable and necessary medical services of $15,949.00, as provided in Section
8(a) and 8.2 of the Act.

» Respondent shall pay reasonable and necessary medical services, pursuant to the medical fee schedule,
of $341.00 to Advanced Occupational Medicine, $345.00 to Cleveland Clinic, and $15,263.00 to
MetroHealth Medical Center, as provided in Sections 8(a) and 8.2 of the Act.

e Respondent shall be given a credit of $0.00 for medical benefits that have been paid, and Respondent
shall hold petitioner harmless from any claims by any providers of the services for which Respondent is
receiving this credit, as provided in Section 8(j) of the Act.
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Respondent shall pay Petitioner permanent partial disability benefits of $220.00/week for 200 weeks, because
the injuries sustained caused the 40% loss of the person as a whole, as provided in Section 8(d)2 of the Act.

Penalties

The Arbitrator declined to make any award with respect to fees and/or penalties.

Injured Workers’ Benefit Fund

The Illinois State Treasurer, ex-officio custodian of the Injured Workers’ Benefit Fund, was named as a co-
respondent in this matter. The Treasurer was represented by the Illinois Attorney General. This award is hereby
entered against the Fund to the extent permitted and allowed under Section 4(d) of this Act. In the event the
Respondent/Employer/Owner/Officer fails to pay the benefits, the Injured Workers’ Benefit Fund has the right
to recover the benefits paid due and owing the Petitioner pursuant to Section 5(b) and 4(d) of this Act.
Respondent/Employer/Owner/Officer shall reimburse the Injured Workers’ Benefit Fund for any compensation

obligations of Respondent/Employer/Owner/Officer that are paid to the Petitioner from the Injured Workers’
Benefit Fund.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,

and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

- /M e

ture of Arbitrator

ICArbDec p. 2
P 2 y\)
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

KELLI LEABU
Petitioner,

No. 11 WC 47940
VS,

THE LINGERIE FOOTBALL LEAGUE
d/b/a “CHIGAGO BLISS” and the
STATE TREASURER as ex officio of the
INJURED WORKERS’ BENEFIT FUND

Respondent.

ADDENDUM TO ARBITRATION DECISION
STATEMENT OF FACTS

The Petitioner provided the Arbitrator with an Affidavit of Service. (PX. 2). The
Arbitrator finds that the Petitioner provided notice of the June 2, 2014, hearing date to
the Respondent, Lingerie Football League, and complied with Section 7030.20(c)(1) of
the Rules Governing Practice Before the Illinois Workers’ Compensation Commission in
providing a completed “Request for Hearing” form. Accordingly, this matter properly
proceeded ex parte without the Respondent, Lingerie Football League, present.

The Petitioner is a 27-year-old female who currently works and resides in Cleveland,
Ohio.

The Petitioner began working for the Respondent, Lingerie Football League, in 2010.
The Petitioner produced a copy of the employment contract and introduced the
employment contract as Petitioner’s Exhibit #4. The contract is entitled “Lingerie
Football League, Chicago Bliss, 2010/2011 Season ~ Player Agreement.” (PX. 4, pp.1).
The Petitioner signed the employment contract in Chicago, Illinois and was assigned to
play for the Chicago Bliss football team. At that time the Petitioner was 24-years-old,
single with no dependents.
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The Petitioner testified that playing for the Respondent entailed playing full contact
football. The Petitioner testified that the Respondent provided her with a helmet,
shoulder pads, knee pads, elbow pads, and a uniform. If the Petitioner lost these
supplies, she would be fined. (PX. 4). The Petitioner testified that she was required to
attend mandatory practices two days per week and to attend a monthly game. If the
Petitioner did not attend these mandatory practices or games, she would be fined by the
Respondent. Further, the Petitioner could be fined for many other “infractions” under
the contract including being “out of shape”.

The Petitioner testified that she felt that this job was dangerous and that other players
had been hurt previously.

The Petitioner testified that she played under the presumption that the Respondent

maintained workers’ compensation insurance and that she had insurance under her
employment contract.

The Petitioner testified that she was paid $300.00 per week by the Respondent. The
Petitioner testified that Respondent withheld income tax on the Petitioner’s earnings
and issued the Petitioner a W-2.

On January 20, 2011, the Petitioner was “scrimmaging” at a mandatory Chicago Bliss
practice. Petitioner was running a play, engaged in full contact football, when her right

knee collided with a teammate’s knee. The Petitioner went home and iced her right
knee that night.

The Petitioner testified that she notified her coach, Mr. Matt Sinclair, and her trainer,
Michaela.

On January 21, 2011 the Petitioner returned home to Cleveland, OH, for a scheduled
appointment with her primary care physician, Dr. Jessica Conway. The medical records
from that visit indicate that the Petitioner reported she was playing football in Chicago
the day before when she collided knee-to-knee with another player. (PX. 7, pp. 7). Dr.
Conway noted Petitioner sustained an injury to the ACL and meniscus. (Id.)

On January 27, 2011, the Petitioner was sent by the Respondent to see Dr. Rajeev
Khanna at Advanced Occupational Medicine Specialists. Dr. Khanna noted that
Petitioner complained of pain to the right knee after knocking knees with another player
at practice on January 20, 2011. (PX. 8, pp. 4). Dr. Khanna’s records indicate that the
Petitioner had “hyperextended” her right knee previously that season but that she was
pain free before the current injury. (Id.) Dr. Khanna diagnosed a possible right knee
ACL tear, recommended an MRI of the right knee and kept the Petitioner off work. (Id.)

On January 27, 2011, the Petitioner had an MRI performed on her right knee at Athletic
Imaging. The MRI revealed a complete ACL tear, a bucket handle tear of the medial
meniscus, a horizontal cleavage type tear of the medial meniscus and a partial thickness

tear or severe contusion of the origin and proximal fibers of the gastroenemius muscle.
(PX. 9, pp. 5)-
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The Petitioner testified that she reported her injury to three of the Respondent’s
representatives via email. The Petitioner sent an email at Heather Theisen and Maggie
Pearson on January 31, 2011, inquiring as to whom she could contact regarding her
injury. (PX. 5, pp. 9). An email reply on the same day from Health Theisen, the
Respondent’s “Creative Director”, asked who the Petitioner reported the injury to. (Id.
at 8). The Petitioner replied to that email on January 31, 2011, and indicated that she
reported her injury to Michela Pagano, the team trainer. (Id. at 7-8). Ms. Theisen
replied on February 1, 2011, and copied Mr. Jeremy Fisher. (Id. at 7). Mr. Jeremy
Fisher, whose email signature indicates that he is the Respondent’s “Medical
Coordinator,” replied on February 1, 2011, chastising the Petitioner for not having an
MRI performed earlier in time and indicated that if she is covered under the
Respondent’s insurance she should save all of her bills. (Id. at 6).

The Petitioner and Mr. Jeremy Fisher exchanged emails and on February 14, 2011, Mr.
Fisher indicated that Dr. Khanna would be able to perform surgery for the Petitioner

(despite not having a surgical recommendation at that time) and if the Petitioner chose
to treat somewhere else, her bills would not be covered. (PX. 5, pp. 1).

The Petitioner testified that the Respondent has not had any contact with her since the
February 14, 2011, e-mail exchange with Jeremy Fisher.

On March 5, 2011, the Petitioner reported to MetroHealth Medical Center (hereinafter
“MetroHealth”) in Cleveland, Ohio. The Petitioner complained of pain over her right
knee from playing basketball a month prior when she knee butted and injured her right

knee. (PX. 10, pp. 29). The Petitioner was instructed to follow up with the orthopedics
department. (Id. at 30).

When questioned at trial why she reported a different mechanism of injury, the
Petitioner explained that when she initially sought medical care she believed that the
Respondent’s insurance would pay her medical bills; they did not.

Petitioner explained that she believed that if she reported a different history to
MetroHealth (that she was playing basketball with her boyfriend at the YMCA) she
would receive treatment despite not having insurance.

On March 22, 2011, the Petitioner visited MetroHealth’s orthopedic clinic. The medical
records indicated that the Petitioner was playing basketball with her boyfriend at the
end of January 2011 when she sustained a direct blow to her knee. (Id. at 36). Physical
therapy was recommended. (Id.).

The Petitioner began physical therapy at MetroHealth on March 29, 2011, and

completed physical therapy on April 20, 2011. (Id. at 50-88) The Petitioner testified
that this physical therapy did not help her significantly.

On June 7, 2011, the Petitioner returned to MetroHealth and a repeat MRI was
recommended. (Id. at 104). A June 24, 2011, MRI of the right revealed a buckle handle
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tear of the medial meniscus with displacement of the meniscal fragment, a radial tear of
the lateral meniscus and a high grade partial tear of the ACL. (Id. at 108)

On July 26, 2011, the Petitioner followed up at MetroHealth and surgery was
recommended to treat what the doctor diagnosed as a near complete ACL tear and
meniscal tear. (Id. at 115).

On September 21, 2011, the Petitioner underwent a right ACL reconstruction and
meniscus repair at MetroHealth. (7d. at 117). Post-surgical instructions included no
lifting over 10 Ibs. and the use of crutches. (Id. at 144).

On September 27, 2011, the Petitioner followed up at MetroHealth and physical therapy
was recommended. (Id. at 151). The Petitioner had a course of physical therapy
performed at MetroHealth from September 28, 2011, through January 17, 2012. (Id. at

157-270). The Petitioner was again instructed to avoid contact to the knee and avoid
high intensity sports. (Id. at 222).

On January 24, 2012, the Petitioner followed up with MetroHealth at which time it was
noted that the Petitioner was still not running. (Id. at 271). The Petitioner was
instructed to return in two months and advised that she could begin running. (Id.).

The Petitioner did not seek follow up care after that date.

The Petitioner testified that she had no prior issues with her right knee. The Petitioner
was an avid runner before this injury and now cannot run more than a mile. The
Petitioner continues to have pain in her knee for which she takes aspirin and over-the-

counter medication. The Petitioner testified that she has been instructed by her doctors
not to participate in sports.

‘The Petitioner continues to receive medical bills in the mail. The Respondent did not

pay any of the medical bills. The Respondent failed to pay Petitioner any benefits while
the Petitioner was off work.

CONCLUSIONS OF LAW

A. Was Respondent operating under and subject to the Illinois Workers’
Compensation Act?

The Arbitrator finds that the Respondent was operating under the Illinois Workers’
Compensation Act. The Petitioner testified that she signed an employment contract in
the State of Illinois. Under Section 1(b)(2) of the Act, the signing of an employment
contract in the State of Illinois is sufficient to confer jurisdiction. Further, the
Respondent held practices and games in the State of Ilinois and was doing business in
the State of Illinois. Jurisdiction is proper in this case.
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The Illinois Supreme Court has held that for an uninsured employer to be liable under
the Act, they must be engaged in an “extra hazardous” business or enterprise.
Fefferman v. Indust. Comm’n., 375 N.E.2d 1277, 1279 (1978). Section 3 of Act provides
enumerated occupations that are covered because they are deemed to be “extra
hazardous”, but that list is not exclusive. The Arbitrator finds that the nature of work
that the Petitioner was performing for the Respondent was extra hazardous. The
Petitioner was participating in full contact, tackle football with minimal padding. The
Petitioner testified credibly that she felt the job was dangerous and that she was working
under the assumption that she was covered under the Illinois Workers’ Compensation
Act. The Illinois Appellate Court has held that “professional football players are skilled
workers contemplated under the statute.” Albrecht v. Indust. Comm'n.,648 N.E.2d 923,
927 (IlL.App. 1%t Dist. 1995).

The Arbitrator finds that the Petitioner and Respondent were operating under and
subject to the Illinois Workers’ Compensation Act.

B. Was there an Employee-Employer relationship?

The Arbitrator finds that there was an employee-employer relationship. The Petitioner
produced an employment contract between herself and the Respondent. (PX. 4). The
contract refers to the Petitioner as an independent contractor. “It has been held that the
label given by the parties in a written agreement will not be dispositive of the
employment status, but that the facts of the case must be considered to determine what

the individual’s employment status is.” Roberson v. Indust. Comm’n., 225 Ill. 2d 159,
183 (2007).

Whether a worker is considered an employee or an independent contract, is dependent
upon the following factors:

1. The right to control the manner in which work may be done;
2. Method of payment;

3. Right to discharge;
4. Skill required to perform the work; and,
5. Who provides the tools, materials or equipment.

Of these factors, the right to control the manner in which the work is done is the most
important in determining the relationship. Yellow Cab Co. v. Indust. Comm’n.,(1992)
238 Ill. App. 3d 650, 652 (15t Dist. 1992).

The evidence establishes the following: The Respondent controlled the time and place
of the practices and games. Participation in these activities was mandatory. (PX. 4). If
the Petitioner did not participate in the practices or games she would be fined by the
Respondent and possibly terminated.
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The Petitioner was paid by the Respondent and provided a W-2. The Respondent did
not provide a 1099 to the Petitioner which indicates employee status and not an
independent contractor arrangement.

The skill to perform the work is a specialized skill.

The employment contract provides that the Respondent can discharge the Petitioner at
any time without cause. (PX. 4, pp. 8).

Finally, the Respondent provided all equipment including helmets, shoulder pads, knee
pads, and elbow pads in addition to a uniform. The providing and wearing of a uniform
is indicative of control and vitiates the independent contractor argument. Ware v.
Indust. Comm’n., 318 IIl. App. 3d 1117, 1126 (1st Dist. 2000)

Based on the evidence, including the credible testimony of the Petitioner, the Arbitrator

finds that an employee-employer relationship existed between the Petitioner and the
Respondent.

C. Did an accident occur that arose out of and in the course of the
Petitioner’s employment by Respondent?

The Petitioner played football for the Respondent. The Petitioner’s employment
contract dictates that the Petitioner was required to participate in mandatory practices.
The Petitioner testified that during one of these mandatory practices the Petitioner
“knocked knees” with a teammate causing her knee injury.

The Arbitrator was able to observe the demeanor of the Petitioner and considered
Petitioner to be a credible witness.

The Arbitrator notes the inconsistency with respect to the different mechanism of injury
that Petitioner reported to MetroHealth. When questioned at trial as to why she
reported a different mechanism of injury, the Petitioner explained that when she first

sought medical care she believed that the Respondent’s insurance would pay for her
care.

In an effort to get her medical treatment approved, Petitioner reported her injury to
three of the Respondent’s representatives via e-mail. Petitioner e-mailed Heather
Theisen and Maggie Pearson on January 31, 2011. (PX. 5, pp- 9)- An email reply on the
same day from Health Theisen, the Respondent’s “Creative Director”, asked who the
Petitioner reported the injury to. (Id. at 8). The Petitioner replied to that email on
January 31, 2011, and indicated that she reported her injury to Michela Pagano, the
team trainer. (Id. at 7-8). Ms. Theisen replied on February 1, 2011, and copied Mr.
Jeremy Fisher. (Id. at7). Mr. Jeremy Fisher, whose email signature indicates that he is
the Respondent’s “Medical Coordinator,” replied on February 1, 2011, chastising the
Petitioner for not having an MRI performed earlier in time and indicated that if she is
covered under the Respondent’s insurance to save all of her bills. (Id. at 6).

6
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The Petitioner and Mr. Jeremy Fisher exchanged emails on February 14, 2011 when Mr.
Fisher indicated that Dr. Khanna would be able to perform surgery for the Petitioner
(despite not having a surgical recommendation at that time) and if the Petitioner chose
to treat somewhere else, her bills would not be covered. (PX. 5, pp. 1).

The Petitioner testified that the February 14, 2011, e-mail from Mr. Fisher was the last
time she had any contact with any of Respondent’s representatives. Respondent never
paid any of Petitioner’s medical bills.

Petitioner explained that the reason she gave a different mechanism of injury to
MetroHealth because she believed she needed to do so in order to obtain treatment
despite not having health insurance.

The Arbitrator believes Petitioner’s explanation as to why she reported a different
mechanism of injury to MetroHealth. At the hearing, the Arbitrator had the
opportunity to carefully observe the Petitioner. The Arbitrator scrutinized the
Petitioner’s testimony and demeanor, including her explanation as to why she reported

a different mechanism of injury to one of her treaters, and found Petitioner to be
credible.

In light of the evidence adduced at trial, including Petitioner’s consistent reports as to
her mechanism of injury in her initial treatment, before she learned that Respondent
would not pay any of her medical bills, the Arbitrator finds that Petitioner was injured
in an accident that arose out of and in the course of her employment by the Respondent.

D. What was the date of the accident?

The Arbitrator finds that the date of accident was January 20, 2011. The Petitioner

testified credibly to this fact and the Petitioner’s initial medical records document this
specific date.

E. Was timely notice of the accident given to Respondent?

Timely notice of the accident was provided to the Respondent. The Petitioner credibly
testified that she notified her coach and trainer on the date of accident. Further, email
exchanges between the Petitioner and league employees produced at trial indicate that
the Respondent was aware of the Petitioner’s accident within the 45 days notice
requirement prescribed by law.

F. Is Petitioner’s current condition of ill-being causally related to the
work injury?
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The Petitioner’s current condition of ill-being is causally related to the accident. A
causal connection between work duties and a condition may be established by a chain of
events including petitioner’s ability to perform the duties before the date of the accident,
and inability to perform the same duties following that date. Pulljam Masonry v.
Industrial Comm'n., 77 11l.2d 469, 471 (1979). The Petitioner testified credibly that she
injured her right knee on January 20, 2011. Since that date the Petitioner has received
consistent medical care with respect to her right knee. The Petitioner was working for
the Respondent, sustained a work accident, and was unable to perform her duties for
the Respondent following it. The Arbitrator concludes that Petitioner’s current
condition of ill-being is causally related to the work accident.

G. What were Petitioner’s earnings?

The Arbitrator finds that the Petitioner earned $300.00 per week. The Petitioner
testified credibly to this fact at trial and no evidence to the contrary was presented.

H. What was Petitioner’s age at the time of the accident?

The Arbitrator finds that the Petitioner was 24 years of age at the time of the accident.
The Petitioner testified to this fact and produced her Amended Application of
Adjustment of Claim that established that her birthday is July 30, 1986. (PX. 1). She
was injured on January 20, 2011, making her 24 years old at the time of injury.

1. What was Petitioner’s marital status at the time of the accident?

The Arbitrator finds that the Petitioner was single with no dependents at the time of the
accident. The Petitioner testified to this fact and her Amended Application for
Adjustment of Claim supports it. (PX. 1).

J. Were the medical services that were provided to Petitioner

reasonable and necessary and has Respondent paid all appropriate
charges?

The Arbitrator finds that the medical services provided to the Petitioner were reasonable
and necessary and the Respondent has not paid all appropriate charges. As a result of
the Petitioner's work accident the Petitioner required doctor’s visits, diagnostic testing,
medication, physical therapy and surgery to repair the Petitioner's right ACL tear and
meniscal tears. This course of treatment is reasonable and necessary in light of the
Petitioner’s significant objective medical findings.

Further, the Petitioner produced medical bills that show that the Respondent has not
paid the Petitioner’s medical bills. (PX. 6). Accordingly, the Arbitrator awards the
Petitioner’s medical bills as delineated in Petitioner’s Exhibit #6.
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The Petitioner is awarded TTD benefits from January 20, 2011, through January 24,
2012, a period of 52 4/7 weeks. The Petitioner’s medical records and credible testimony
at trial establish this as the period of temporary total disability.

K. What temporary benefits are in dispute?

The Petitioner credibly testified that she received no compensation from the
Respondent following her injury. Accordingly, the Arbitrator awards the Petitioner TTD
benefits from January 20, 2011 through January 24, 2012, a period of 52 4/7 weeks,
payable at the statutory minimum TTD rate of $220.00 per week.

L. What is the nature and extent of the injury?

The Arbitrator finds that the Petitioner has been injured to the nature and extent of 40%
loss to the Person as a Whole.

In situations where the Petitioner is unable to perform the customary duties of his pre-
accident employment after his injury but does not sustain a loss in earning capacity, an
award under Section 8(d)(2) is proper. Gallianetti v. Indust. Comm’n., 315 Ill. App. 3d
721, 724 (2000). The Arbitrator finds that based on the Petitioner credible testimony
and medical records, the Petitioner is unable to return to her position for the
Respondent and cannot engage in the same duties/activities.

The Petitioner testified that prior to her injury she was an avid runner but since the
injury cannot run more than a mile without pain. The Petitioner’s medical note of

November 8, 2011, at MetroHealth indicates that the Petitioner is to avoid contact or

high intensity sports, which is the nature of her employment by the Respondent. (PX.
10 at 222.).

The Petitioner testified that she suffers pain, swelling and “popping” in her knee since
the accident.

Petitioner has not lost any earning capacity as a result of this accident.
Accordingly, the Arbitrator finds a 40% loss to the Person as a Whole under Section
8(d)(2) is proper.

M. Should penalties and fees be imposed upon the Respondent?

The Arbitrator has reviewed the evidence in the record and declines to award any that
penalties and fees.

N. Is Respondent due any credit?

The Respondent is due no credit and produced no evidence at trial.
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Gerardo Mendoza,

Petitioner, 15IWCC0429

VS, NO: 11 WC 19340

Illinois Workers’ Compensation Commission
and Andy Frain,

Respondent.

DECISION AND OPINION ON REMAND

This matter had previously been heard and the Decision of the Arbitrator had been filed
October 18, 2013. Both Petitioner and Respondent filed a timely Petition for Review. The
Commission affirmed the Decision of the Arbitrator on all issues: causal connection, medical
expenses, temporary total disability, vocational rehabilitation assessment and maintenance.

Petitioner subsequently sought review in the Cook County Circuit Court, which
remanded the case for further consideration of the evidence so that the Commission could
provide findings in support of its ruling on causal connection.

FACTUAL BACKGROUND

Petitioner worked security for Respondent. His duties included searching and frisking
employees, as well as documenting the information of trailers that were driven onto the premises.
He would also quickly look inside each trailer to make sure it was empty. Petitioner searched
employees in a shelter area. At the time of his hire in 2010, Petitioner informed Respondent of
his permanent restrictions stemming from a previous accident.

On May 10, 2011, Petitioner had clocked out after his shift. He was on his motorcycle to
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leave when another employee began driving down the wrong lane and hit him head on.
Petitioner flew off of the bike and landed on concrete 4 feet away.

Petitioner treated at the LaGrange Memorial Hospital emergency room later that day. He
complained of back and bilateral leg pain. A past history of a spinal fusion was noted. Lumbar
x-rays revealed post-surgical changes from a May 2, 2008 fusion at L4-5 and L5-S1. The need
for this fusion stemmed from a January 30, 2008 work accident.

On May 11, 2011, Dr. Dugar treated Petitioner, and diagnosed muscle strains and
contusions. He also recommended physical therapy and took him off of work. On May 13, 2011
a Dr. Khan noted low back, right shoulder, right knee and left shin pain complaints by Petitioner.
He diagnosed a trapezius muscle spasm and a cervical strain with right sided radicular
symptoms. On May 17, 2011 Dr. Khan opined that Petitioner could return to light duty work on
May 19", Respondent did not offer Petitioner any such work, however.

Petitioner was terminated by Respondent on May 23, 2011 due to a failed drug test. No
drug test records were introduced into evidence, however.

Petitioner was familiar with a Dr. Lorenz from a previous injury, and decided to treat
with him again on June 8, 2011. Dr. Lorenz noted Petitioner’s previcus lumbar fusion, and
indicated that since then, Petitioner had been “doing fine” until the accident in question. Dr.
Lorenz continued physical therapy and recommended an MRI of the neck, which Petitioner
underwent on June 9, 2011. Dr. Lorenz then referred Petitioner to a pain doctor, Dr. Gruft, and
a Dr. Lipov for injections. Petitioner did treat with Dr. Gruft, but not Dr. Lipov.

On November 28, 2011 Petitioner reported improvement due to therapy and complained
of only “a little trigger point on the right” and some low back achiness with excessive activity.
Dr. Lorenz found a resolved cervical strain, cervical spondylosis and an L4-S1 fusion. Dr.
Lorenz discharged Petitioner from care and released him to permanent light duty, in accordance
with a Functional Capacity Evaluation performed in 2009, which restricted Petitioner to no
lifting over 17 pounds frequently, no lifting over 50 pounds occasionally, sitting limited to 60
minute intervals, standing limited to 30 minute intervals and occasional bending. Petitioner was
also deemed to have reached maximum medical improvement on this date.

ORDER ON REMAND

Based on the evidence, the Commission affirms the Arbitrator’s ruling in total, and
specifically affirms the causal connection ruling, which denied maintenance benefits for
Petitioner.

The evidence reveals that Petitioner had permanent restrictions in place prior to being
hired by Respondent in 2010. Subsequently, he was able to work full duty for Respondent until
the accident in question. Petitioner received treatment related to the accident in question, and by
November 28, 2011 had reached maximum medical improvement, and was released back to
work under his aforementioned permanent restrictions. Accordingly, causal connection to the
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accident in question terminates on that day. With Petitioner back to his pre-accident (and pre-
employment) condition, Respondent is not responsible for vocational rehabilitation, and thus is
not responsible for any maintenance benefits.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed October 18, 2013 is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $100.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for j?view in Circuit Court.

DATED: JUN 8- 2015 (;.u;o f ) W

DLG/wde David L. Gore
0:5/28/15

: S p

Maric Basurto

Ll Tt

Stephen Mathis
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
) SS. ’:] Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF WINNEBAGO ) I:] Reverse D Second Injury Fund (§8(e)18)
[ ] Modify [_] PTD/Fatal denied
N/A IE None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
Barry McGuire,
Petitioner, 1 5 I w C C 0 4 3 0
VSs. NO: 01 WC 60272

Chrysler, LLC, f/k/a Daimler Chrysler,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition under §19(h)/8(a) having been filed by the Respondent herein and notice
given to all parties, the Commission, after considering the issue of a wage differential award, and
being advised of the facts and law, denies Respondent’s motion as stated below. This matter was
previously been heard by Arbitrator Akemann with a Decision filed May 12, 2009. The matter
came before Commissioner Lamborn for hearing on September 10, 2014. The Petition came
before the Commission April 9, 2015 in Chicago.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
From the Arbitration Hearing;
1.  On June 13, 2001 Petitioner was a Production Operator for Respondent.
2. On that date at work, he slipped and fell, landing on his right heel.
3. Petitioner underwent multiple surgeries on his right foot and ankle, but could not
really return to work. At the time of the April 23, 2009 Arbitration hearing, Petitioner
was using a Cam boot and crutches. He testified that he used these devices whenever

he was out and about from his house.

4. The Arbitrator and the Commission both ruled that there was no medical evidence
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that Petitioner could perform anything other than sedentary work. A wage
differential award of $508.00 per week beginning April 24, 2009 was granted based
on said rulings.

At the hearing, Respondent requested additional time to obtain an IME, an FCE and
for the Plant Manager to testify that jobs were available at the plant. These requests
were denied by both the Arbitrator and the Commission, stating that granting such
would be prejudicial. Subsequently, Respondent filed this §19(h)/§8(a) Petition,
alleging that since the Commission’s January 6, 2010 Decision, Petitioner’s condition
has materially changed for the better.

Respondent noted that Petitioner testified at the April 2009 hearing that he was using
crutches and a Cam boot to walk. However, at the time of this §19(h)/§8(a) hearing,
he was not using either. Petitioner stated he was able to get around for an hour
without the cane. A limp in his gate is present depending on how long he has been on
his feet.

Petitioner stated that leaning on crutches or walking with a CAM boot caused him
back problems, as his back had been previously fused due to an unrelated occurrence.
He now uses a cane when on his feet for long periods, otherwise he just makes do.

Petitioner began visiting with a Dr. Jejurikar for his foot in April 2009. Dr. Jejurikar
was not treating Petitioner, he was simply observing the wound, measuring it, and re-
wrapping it. Petitioner has not seen Dr. Jejurikar since October 29, 2012, however,
because he did not want to undergo an additional surgery. Dr. Jejurikar discussed this
additional surgery with Petitioner to close a wound on his Achilles. However, he told
Petitioner that the likelihood of success for the surgery was a “shot in the dark.” Due
to the uncertainty Petitioner declined the surgery.

Dr. Jejurikar, consistently noted from May 2009 through October 2, 2012 that
Petitioner had an open wound on his heel. On October 2, 2012 Dr. Jejurikar noted
that Petitioner’s condition had not substantially changed over the past 5 years.

On October 29, 2012 Dr. Jejurikar measured Petitioner’s wound at 9 millimeters by 6
millimeters. During the September 10, 2014 Commission hearing, it was measured to
be 6 millimeters by 6 millimeters.

Emmet St. Andre is a representative of Respondent’s Workers’ Compensation
administrator. Upon testifying he admitted that Petitioner had not been offered a job
with Respondent since his accident. Further, he admitted that, if an employee
presented with an open wound, Respondent’s doctor would exam it to determine if
they were clean enough to work in the plant.

Gary Staudacher, a Private Investigator, observed Petitioner via surveillance on
several dates between April-June of 2010. He never observed Petitioner with a boot
or other assistive device. His surveillance of Petitioner revealed him standing and
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walking and pushing a shopping cart without the use of a cam boot, crutches or cane.
He also observed Petitioner lifting up a few flats of flowers or tomatoes, as well as
some pots.

Mr. Staudacher also observed Petitioner prior to the Arbitration hearing in 2009. He
acknowledged that his activity in 2010 was similar to that of his 2009 activity.

Dr. Coe examined Petitioner January 13, 2014. Dr. Coe noted that Petitioner walked
with a limp, with a stiff right foot or ankle. He found no evidence of symptom
magnification. Petitioner had a chronic wound with fluid seeping out of it. Dr. Coe
was also able to see the Achilles tendon through the open wound, which was
susceptible to infection. He also noted atrophy in Petitioner’s right leg.

Dr. Coe opined that Petitioner’s condition had not materially changed since the
January 6, 2010 Commission Decision, as he was still suffering from a chronic open
and draining wound. The condition was stable, but permanent.

Dr. Coe stated that the wound was still open because the borders of the wound would
begin to heal, but would break down again when Petitioner walked and stretched the
wound out. He recommended that Petitioner limit activities that would stretch or pull
the wound open. This includes walking on uneven surfaces. He also opined that
Petitioner should not be standing and working on his feet throughout the day.

Dr. Holmes examined Petitioner on September 7, 2010 and May 14, 2012 at
Respondent’s behest. After the September 2010 exam, Dr. Holmes opined that he did
not believe Petitioner’s ulcer had improved since 2009. He also did not know if
Petitioner’s symptoms had improved since 2009.

During the May 2012 visit, Dr. Holmes noted that the lesion was smaller, but
Petitioner’s physical condition had not improved. Nevertheless, he opined that
Petitioner no longer required sedentary work restrictions.

Petitioner states that his foot pain has increased since the 2009 hearing. If he is on his
feet for over 90 minutes, he feels a stabbing sensation on the top of his foot, along
with a pulsating feeling and a hot shooting pain up to his hip. Petitioner mentioned
this to Respondent’s physicians as well as a Dr. Coe, who his Counsel sent him to
January 13, 2014,

Darrin Harris works for Respondent, but is also Petitioner’s son-in-law. He testified
that Petitioner does not ambulate as well today as he did at the time of the 2009
Arbitration hearing,

Based on the evidence, the Commission denies Petitioner’s §19(h)/8(a) Petition.
There is no indication of a material improvement in his condition. Petitioner’s
treating doctor, Dr. Jejurikar, consistently noted from May 2009 through October 2,
2012 that Petitioner had an open wound on his heel. On October 2, 2012 Dr.
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Jejurikar noted that Petitioner’s condition had not substantially changed over the past
5 years,

Dr. Coe also opined that Petitioner’s condition had not materially changed since
January 2010, as Petitioner was still suffering from a chronic open and draining
wound.

The surveillance tapes do nothing to bolster Respondent’s claim. In fact,
Respondent’s own investigator, Mr. Staudacher, acknowledged that the video footage
of 2010 was consistent with the activities performed in the 2009 surveillance video
which was offered at arbitration. Thus, Petitioner’s activity level had not increased
subsequent to said hearing.

Furthermore, Petitioner’s son-in-law testified that Petitioner does not ambulate as
well today as he did in 2009, and is less active now.

Lastly, Respondent’s own IME physician, Dr. Holmes, testified that in September
2010 he did not know if Petitioner’s symptoms had improved since 2009. In May
2012 he opined that Petitioner’s physical condition had not improved. Accordingly, it
is unconscionable for Dr. Holmes to opine that, with no material change in
Petitioner’s condition between 2009 and 2012, Petitioner had improved from being
limited to sedentary duty to medium demand level duty.

Based on the trial testimony, medical evidence and video evidence, the Commission
finds that Respondent has failed to sufficiently allege a material improvement in
Petitioner’s condition since the January 6, 2010 Commission Decision affirming that
Petitioner could only perform sedentary work. Thus, the Commission denies
Respondent’s §19(h)/8(a) Petition.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent’s Petition
under §19(h)/8(a) to reduce Petitioner’s benefits is hereby denied.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $75,000.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to Filgfpr Review in Circuit Court.

DATED: JUN8- 2019

O: 4/9/15 i ore
DLG/wde o /f/;,;/‘://

45

Mario Basurto

)
teghen Mathis
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BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Laura Peverelle,
Petitioner,

Vs, No: 13 WC 14290

Gibson Area Hospital, 1 5 I w C C 0 4 3 1

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by Respondent herein and notice given to
all parties, the Commission, after considering the issues of accident, medical expenses, causal
connection, temporary total disability, and prospective medical treatment, and being advised of
the facts and law, modifies the Arbitrator’s award of temporary total disability, and otherwise
affirms and adopts the July 7, 2014 Section 19(b) Decision of Arbitrator Maureen Pulia, which is
attached hereto and made a part hereof.

Petitioner, a 31 year old surgical technician, alleged she was injured cleaning an
operating room on December 20, 2012. She testified that as she was moving the hospital bed into
the hallway, she experienced pain in her low back and left leg. Petitioner sought treatment later
that day in Respondent’s Emergency Room. Those records show she described injuring her back
pushing a cart, with an onset of pain in her low back and bilateral legs when she subsequently
squatted down to pick up something. At the arbitration hearing, Petitioner denied that description
of the mechanism of injury and attributed the difference between her testimony and Dr. Geada’s
report to a language difficulty. Dr. Geada diagnosed Petitioner with low back strain with
radicular symptoms and placed her on light duty, avoiding bending, twisting, pushing, or pulling
over 25 pounds and to sit half of the time she worked.
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Petitioner followed up with Dr. Fletcher at SafeWorks on December 28, 2012. Dr.
Fletcher recorded a history of accident in which Petitioner was pushing an operating room bed
when she developed low back pain radiating down her left leg. On January 7, 2013, Petitioner
complained of increasing radicular pain in her left foot and lower leg with numbness and tingling
in her left foot, toes, ankle, and shin/calf. Petitioner began physical therapy and remained on
light duty. A January 10, 2013 MRI revealed a central disc protrusion at L5-S]1 without nerve
root impingement or significant foraminal compromise. However, Petitioner complained of
numbness and pins and needles sensation in her left foot which intermittently radiated into her
left leg as well as shooting back pain to Dr. Fletcher on January 14, 2013. He diagnosed a
lumbar strain and L5-S1 disc herniation, ordered epidural steroid injections, and maintained her
on light duty. After Petitioner reported no improvement with two injections, Dr, Fletcher opined
she had failed conservative treatment and recommended fusion surgery. He continued
Petitioner’s light duty work restriction and referred her to Dr. Singh.

Respondent requested a utilization review of Petitioner’s request for fusion surgery, and
Dr. Erickson felt the etiology of Petitioner’s symptoms had not been clearly shown; he opined
surgery was not appropriate or medically necessary, as she indicated no improvement with
steroid injections, and the MRI showed no encroachment on nerve roots.

Petitioner consulted with Dr. Singh at Midwest Orthopedics at Rush on March 18, 2013.
Dr. Singh diagnosed degenerative disc disease and a central disc protrusion, and recommended
anterior lumbar interbody fusion at L5-S1.

On April 12, 2013, Petitioner followed up with Dr. Fletcher, who continued to
recommend surgery and renewed his orders for physical therapy and light duty restrictions.

Dr. Beatty performed a Section 12 examination at Respondent’s request on May 14,
2013. The doctor opined that Petitioner suffered from pre-existing degenerative disc disease and
noted Waddell signs on his exam. Dr. Beatty noted the unwitnessed work accident, together with
the Waddell’s signs and short term of employment before the accident, and he attributed
Petitioner’s complaints to her degenerative disc disease. He opined Petitioner had reached
maximum medical improvement as to her work injury. Dr. Beatty attributed any inability to
perform that job to her pre-existing degeneration. With respect to that condition, he opined that
Petitioner could work modified duty and surgery was appropriate.

Petitioner followed up with Dr. Fletcher on several occasions from July 31, 2013 through
May 5, 2014, complaining of worsening symptoms despite another round of physical therapy.
The doctor continued Petitioner on light duty until January 9, 2014, when he expressed concern
about cauda equina and authorized Petitioner off work. She remained off work through the date
of hearing, May 30, 2014.

After considering the entire record, and for the reasons set forth above, the Commission
modifies the Arbitrator’s award of temporary total disability. Prior to hearing, Respondent
stipulated that Petitioner should be entitled to benefits for 19-2/7 weeks, from January 8, 2013
through May 23, 2013. Petitioner claimed she was entitlement to 72-3/7 weeks of temporary total
disability benefits, the period from January 8, 2013 through May 30, 2014, the date of hearing.
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Arbitrator Pulia correctly noted that the only time period disputed for purposes of temporary total
disability was from May 24, 2013 through May 30, 2014.

At hearing, Petitioner testified she had been employed by Respondent for only two
months at the time of her accident. Tr. 26. During that time, she worked only as needed, so she
had only worked at Respondent’s hospital “a couple of times” before her accident. Tr. 71. She
testified the Respondent was aware that she concurrently worked at Christie Clinic, and she
described her work at Christie Clinic as sedentary., She testified that even though she was on
light duty and had not been prescribed completely off work from May 24, 2013 until January 9,
2014, she was unable to work at either job during that period because she couldn’t sit or stand for
more than five minutes without increasing pain. Tr. 63. Petitioner further testified that Christie
Clinic had refused to allow her to return to work on light duty, because they considered her a
liability to them with her injury. The Commission notes that Petitioner offered no evidence of her
inability to perform either job, other than her own testimony. Dr. Fletcher clearly believed that
she would be able to return to work with appropriate restrictions, and Petitioner’s job at Christie
Clinic was well within her light duty restrictions. There is no evidence that Petitioner missed any
work with Respondent during that period, since she only worked when she was needed and had
only worked a couple times before her injury.

The Commission first finds the Petitioner is not entitled to temporary total disability for
her inability to work for Respondent during the period of light duty from May 24, 2013 through
January 9, 2014. The Commission also finds that Petitioner failed to prove that she was entitled
to temporary total disability benefits for the period during which she missed work at Christie
Clinic due to her light duty restrictions. There was no supporting documentation or witness to
corroborate Petitioner’s testimony that her concurrent employer, Christie Clinic, would not
permit her to perform her regular job during this period of light duty. The Commission observes
that the physicians’ prescribed medical restrictions belie her asserted level of restricted work
ability, and further observes the light duty work restrictions are full duty for her regular
sedentary-level job.

The Commission finds that Petitioner failed to prove that she suffered a loss of income
from Respondent or Christie Clinic as a result of her light duty restrictions. Accordingly, the
Commission therefore modifies the Arbitrator’s award of temporary total disability to exclude
benefits from May 24, 2013, the day following Respondent’s termination of temporary total
disability benefits based upon Dr. Beatty’s Section 12 opinion, through January 9, 2014, when
Dr. Fletcher ordered Petitioner totally off work.

The Commission therefore reduces the Arbitrator’s award of temporary total disability
benefits from 72-3/7 weeks to 39-4/7 weeks, for the periods from January 8, 2013 through May
23, 2013 (19-3/7 weeks) and from January 10, 2014 through May 30, 2014 (20-1/7 weeks) and
excluding the period during which Petitioner remained on light duty following Respondent’s
termination of temporary total disability benefits, from May 24, 2013 through January 9, 2014,

All else is affirmed and adopted.
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IT IS THEREFORE ORDERED BY THE COMMISSION that the July 7, 2014 Decision
of the Arbitrator is modified with regard to the period for which temporary total disability is
awarded, as described above.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $409.25 per week for a period of 39-4/7 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the reasonable and necessary medical expenses related to Petitioner’s lumbar spine injury, as
contained in Petitioner’s Exhibit 21 and as provided in Sections 8(a) and 8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent authorize and
pay for reasonable and necessary medical services, including the anterior L5-S1 fusion and post-
operative treatment recommended by Dr. Singh, as provided in Sections 8(a) and 8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injuries.

Bond for removal of this cause to the Circuit Court by Respondent is hereby fixed at the
sum of $17,100.00. The party commencing the proceedings for review in the Circuit Court shall
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: JUN 8 - 201 22,«*4 Zé

J&shua D. Luskin

(4d ) ALt

0-04/07/15 Charles J. ®eVriéndt
jdl/dak

z fluce 2/ todn

Ruth W. White







ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR
8(a)

PEVERELLE, LAURA Case# 13WC014290

Employee/Petitioner

GIBSON AREA HOSPITAL
Emp!oyerIReSpond,:nt A 1 5 I W C C 0 4 3 E

On 7/7/2014, an arbitration decision on this case was filed with the Hlinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.06% shall accrue from the date listed above to the day before the date

of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue.

A copy of this decision is mailed to the following parties:

3269 SPIROS LAW PC
MATT PINNER

2807 N VERMILLION ST SUITE 3
DANVILLE, IL 61832

1401 SCOPELITIS GARVIN LIGHT ET AL
VICTOR SHANE

30 W MONROE ST SUITE 600

CHICAGO, IL 60603




STATE OF ILLINOIS )

)SS.
COUNTY oF CHAMPAIGN )

[ njured Workers® Benefit Fund (§4(d))
D Rate Adjustment Fund (§8(g))

[ second Injury Fund (§8(e)18)

Nene of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b), 8(a)
LAURA PEVERELLE, Case # 13 WC 14290
Employee/Petitioner
v Consolidated cases:

GIBSON AREA HOSPITAL,

Employer/Respondent 1 5 I W C C @ 4: 8 1

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each

party. The matter was heard by the Honorable Maureen Pulia, Arbitrator of the Commission, in the city of
Urbana, on 5/30/14. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on
the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. l:l Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

\:I Was there an employee-employer relationship?

‘E Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. [[] What was the date of the accident?

B.
C.
D
E. {] Was timely notice of the accident given to Respondent?

F. Is Petitioner's current condition of ill-being causally related to the injury?
G. D What were Petitioner's earnings?

H. D What was Petitioner's age at the time of the accident?

I [ ] What was Petitioner's marital status at the time of the accident?

J.

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. Is Petitioner entitied to any prospective medical care?

L. What temporary benefits are in dispute?
[]TPD [] Maintenance TTD
M. D Should penalties or fees be imposed upon Respondent?

N. []1s Respondent due any credit?
0. D Other

1CArbDeci9(b) 2/10 100 W. Randelph Street #8-200) Chicago, IL 60601 312/814-6611T Toll-free 866/352-3033  Web site: www. jwcc.il gov
Downstate affices. Collinsville 6