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) SS. l:l Affirm with changes
COUNTY OF ) [] Reverse [Choose reason]
WINNEBAGO
[ Modify

D Injured Workers” Benefit Fund (§4(d))
[] Rate Adjustment Fund (58(z))

[] second Injury Fund (§8(¢)18)

[_] PTD/Fatal denied

None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Delana Bacon Williams,

Petitioner,

Vs, NO: 11 WC 12083

City of Rockford, Rockford, IL, a 1 4 I w C C 0 5 2 '7

Municipal Corp., and The Board
of Library Trustees of the City of
Rockford,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of accident, causal connection,
medical expenses, temporary total disability, permanent partial disability, and being advised of
the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and

made a part hereof.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed March 6, 2013, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent pay to

Petitioner interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that the Respondent shall have
credit for all amounts paid, if any, to or on behalf of the Petitioner on account of said accidental

injury.,
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The party commencing the proceedings for review in the Circuit Court shall file with the
Commission a Notice of Intent to File for Review in Circuit Court.

T il
DATED: JUL 01 2014 Wf‘/

TIT:yl Thomas J. Tyrrellu /

0 6/24/14 { (
Kevué' W. Lambokn

51
Michael J‘ Brennan




£ ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

WILLIAMS, DELANA L BACON Case# 11WC012083

Employee/Petitioner

CITY OF ROCKFORD, ROCKFORD IL, A

MUNICIPAL CORPORATION AND THE BOARD

OF LIBRARY TRUSTEES OF THE CITY OF 1 4 1 w C C 0 5 2 7
ROCKFORD '

Employer/Respondent

On 3/6/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

It the Commission reviews this award, interest of 0.12% shall acerue from the date listed above to the day

before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

0528 GREG TUITE & ASSCC

PQ BOX 59
ROCKFORD, IL 61101

1408 HEYL ROYSTER VOELKER & ALLEN
KEVIN J LUTHER

120 W STATE ST POB 1288
ROCKFORD, IL 61105



STATE OF ILLINOIS ) 1 4 I “I C C

)SS.
COUNTY OF Winnebago )

“Mjure rkers’ Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(g))

[ | Second Injury Fund (§8(e)18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
Delana L. Bacon Williams Case # 11 WC 12083
Employee/Petitioner
v. Consolidated cases:

City of Rockford, Rockford IL. a municipal corporation, and The Board of Library Trustees of
The City of Rockford
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Edward Lee, Arbitrator of the Commission, in the city of
Rockford, on 1/19/2013. After reviewing all of the evidence presented, the Arbitrator hereby makes findings
on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?

[ ] What was the date of the accident?

D Was timely notice of the accident given to Respondent?

Is Petitioner's current condition of ill-being causally related to the injury?

|:| What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

D What was Petitioner's marital status at the time of the accident?

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

What temporary benefits are in dispute?

TPD "] Maintenance TTD
D What is the nature and extent of the injury?

. D Should penalties or fees be imposed upon Respondent?
D Is Respondent due any credit?

D Other
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Downstate offices: Collinsville 618/346-3450 Peoria 30%/671-301% Rockford 815/987-7292  Springfield 217/785-7084



| 14IWCCO527

On March 5,2011, Respondent was operating under and subject e provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.
On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $39,603.20; the average weekly wage was $761.00.
On the date of accident, Petitioner was 56 years of age, married with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.
Respondent /tas not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shali be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

ORDER

Respondent shall pay Petitioner temporary partial disability benefits of $203.07/week for 16 5/7 weeks,
commencing 5/21/11 through 8/17/11 & 10/20/11 through 11/16/11, as provided in Section 8(a) of the Act.

Respondent shall pay Petitioner temporary total disability benefits of $507.68/week for 12 6/7 weeks,
commencing 3/5/11 through 5/20/11 & 10/7/11 through 10/19/11, as provided in Section 8(b} of the Act.

Respondent shall pay reasonable and necessary medical services of $3,707.67, as provided in Sections 8(a) and
8.2 of the Act.

Respondent shall be given a credit of $40,606.63 for medical benefits that have been paid, and Respondent
shall hold petitioner harmless from any claims by any providers of the services for which Respondent is
receiving this credit, as provided in Section 8(j) of the Act.

Respondent shall pay Petitioner permanent partial disability benefits of $456.60/week for 66.8 weeks, because
the injuries sustained caused the 40% loss of the right foot, as provided in Section 8(e) of the Act.
Respondent shall pay Petitioner the temporary total disability benefits that have accrued from 3/5/11 through
1/19/13, and shall pay the remainder of the award, if any, in weekly payments.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

Zé’m/( ‘*ﬁuv 3/1'//__?

Signature of Arbitrator Date

ICArbDec p. 2

MAR 6 - 2013



Delana L. Bacon-Williams vs. City of Rockford and the

Board of Library Trustees of the City of Rockford 1 4 I W C C 0 5 2 7

IWCC# 11 WC 12083

FINDINGS OF FACTS

On March 5, 2011, the Pe_:titioner, Delana Bacon-Williams was employed by
the Rockford Public Library. Petitioner testified that on that day she was working at
the East Branch Library which occupied a former Barnes & Noble book store. Her
job was that of a librarian assistant. She was required to check in and check out
materials, do research for patrons, and provide general help for the library patrons.

Petitioner offered a number of photographs that portrays the library building.
An aerial photograph (PX 2) shows that the library facility is a free-standing
building on its own property. Itis not part of a group of businesses such asa
shopping or strip mall.

The photographs (PX 1.and 2) show that the store is surrounded by
pavement. Approximately two-thirds of the pavement is devoted to parking spaces
and one-third is a single lane drive to allow vehicles to drive around the back of the
building. Ms. Bacon-Williams testified that shortly before the East Branch was open
to the public, she and other employees were brought into the facility for an
orientation. During that orientation she was instructed by maintenance supervisor
Donnie Bergquist and her manager, Jean Mangan, to park in the back of the building
by the employee entrance. The employees were also told to enter through a single
door in the back of the building that leads into the private library offices. Petitioner

identified this door in the photograph. (PX 1). The photograph shows an area near
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the door marked off with yellow striping. Petitioner testified that this was an area
where no vehicles were allowed to park. She indicated that any vehicle parked in
this spot would be asked to move. The photograph also shows a dumpster located a
few feet away from the employee entrance. Ms. Bacon-Williams testified that
patrons of the library were not allowed to use the employee entrance as it lead into
the private offices of the library. -Petitioner also identified the series of parking
spaces where employees were instructed to park. This was an area consisting of
approximately 6 spaces located near the employee entrance to the library.

Petitioner testified that she had no prior injuries to her right foot or leg. On
March 5, 2011, Ms. Bacon-Williams arrived at work and parked in the area
designated for employees. She noted that the weather was e; mixture of rain and
sleet and that she could see Donnie Bergquist, the library maintenance manager,
salting the area by the customer entrance. This entrance was located opposite the
employee entrance. As Ms. B.acon-Williams was walking from her vehicle toward
the employee entrance, she slipped and felt her feet go out from under her. Asshe
fell, she twisted her right foot and landed on the ground. Mr. Bergquist came over to
her and asked her if she needed assistance. Petitioner indicated she could not walk.
Mr. Bergquist apologized to her for not having salted that area of the parking lot
before she arrived. Mr. Bergquist and other employees assisted Petitioner into the
building and an ambulance was called.

Petitioner was transported to the St. Anthony Hospital Emergency Room.
X-rays taken showed an acute distal fibular fracture extending into the base of the

lateral malleolus and with disruption of the ankle mortise. (PX 6). The emergency
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room records also contain a history that the Petitioner twisted her right ankle “on
ice”. Ashortleg cast was applied and she was referred te Dr. Mark Carlson, an
orthopedic surgeon.

Petitioner initially saw Dr. Carlson on March 7, 2011. Again, the records of
Dr. Carlson contain a history of a slip and fall on ice. Dr. Carlson examined
Petitioner's ankle and recommended an open reduction with internal fixation. (PX
8). Ms. Bacon-Williams underwent surgery at St. Anthony Hospital on March 8,
2011. Approximately five weeks later she began physical therapy and remained off
work through May 20, 2011. On May 20, 2011, Dr. Carlson allowed Petitioner to
return to work on a three day a week work schedule at seated work only. Petitioner
testified that she did follow this schedule. Her normal work-week was five days a
week and she was paid $19.04 per hour. Ms. Bacon-Williams continued to attend
physical therapy during the period of part time work. She was then released to
return to full duty as of Auéust 18, 2011.

Approximately five weeks later Petitioner returned to Dr. Carlson, noting
that she had an episode of swelling and redness in the ankle, but that it had
improved. She requested that Dr. Carlson remove the hardware. This procedure
was performed on October 7, 2011, again at St. Anthony Hospital. (PX 7).
Subsequent to the procedure, Petitioner was taken off work from October 7, 2011
through October 19, 2011. Dr. Carlson then put her on the same three day a week
work schedule as he had after the first surgery. She was released to full duty work
as of November 17, 2011. Petitioner testified that during the periods of total and

partial disability that she received no income from her employer. The request for
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hearing form shows that Respondent is not claiming any credit for the periods of
disability.

Petitioner underwent a second round of therapy from October 24, 2011
through November 14, 2011. On November 16, 2011 a nurse practitioner with Dr.
Carison’s office performed a final evaluation. The nurse recommended a home
program for woﬁnd massage, exercises of the foot, and possible use of an orthotic.
Petitioner was released from care at that time.

On May 30, 2012 Ms. Bacon-Williams was seen by Dr. Jeffrey Coe at the
request of her attorney. (PX9). She was also examined by Dr. John Koehler, at the
request of her employer. Ms. Bacon-Williams testified that she still experiences
ongoing swelling in the foot. This occurs if she has to sit or be on her feet for
extended periods of time. She also feels a catching and clicking sensation in the
ankle. She also feels that the foot is unstable and it does not bend as well as it did
before the accident. Fina]iy, she also testified that she used to be physically active in
activities with the family, but she is currently unable to perform these activities at
the same level. She does try to perform exercises of the foot in a regular basis.

The Arbitrator notes .that apparently there was an issue of employment as
Petitioner filed an amended application naming both the City of Rockford and the
Board of Library Trustees of the City of Rockford as joint employees. The parties
entered into a stipulation indicating that the employees of the Rockford Public
Library are joint employees of the library in the City of Rockford. It was further
agreed that pursuant to the Local Library Act, the Rockford Public Libraryisa

creation of the City of Rockford by municipal ordinance and is governed by a Board
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of Trustees. Itis further agreed that all property owed by the Rockford Public
Library is held b& the library’s Board of Trustees.

The Arbitrator further notes that the joint employment issue was litigated in
the context of a labor relations inatter in the case of the City of Rockford v. {llinois

State Labor Relations Board, 158 lll.App.3d 66, 111 1ll.Dec. 196 (274 Dist. 1987).

Finally, the Arbitrator also notes that Petitioner offered two injury reports
pertaining to the March 5, 2011 accident. Both of those reports clearly give a

history that Petitioner slipped and fell on an icy surface. (PX 3 and 4).

CONCLUSIONS OF LAW

In regard to the issue of (C) ACCIDENT, the Arbitrator finds the following facts:

Clearly the main issue in the present case is whether Petitioner’s slip and fall
on ice in the library parking lot arose out of and in the course of her employment
with the joint respondents. The evidence shows that the parking lot in question was
part of a self-contained building used by the Rockford Public Library as its East
Branch facility. The property is owed by the Library Board of Trustees and is
maintained by library employees. Petitioner's unrebutted testimony was that on the
date of injury, the parking lot pavement was slippery. She testified that Donnie
Bergquist, the maintenance supervisor, was out salting the parking area when she
initially saw him he was salting the area closest to the patron entrance to the library.
Petitioner further testified that after she fell, Mr. Bergquist apologized for not salting
the area surrounding the employee entrance. The Arbitrator notes that the leading

case in cases involving similar facts is Mores-Harvey v. Ind. Comm., 345 liLApp.3d
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1034, 281 Iil.Dec. 791 (3™ Dist. 2004). In Mores-Harvey, the Petitioner was
employed as a Qaitress at Respondent’s restaurant. She parked her car in the
employer's lot behind the restaurant. As she exited her vehicle, she placed one foot
down and slipped and fell, striking her head on the car and landing on her back.
Petitioner testified that the restaurant employees routinely parked in the
employer’s lot' behind the restaurant. Employees were directed to either park on
the sides or back of the restaurant so that customers could use the front.

The Arbitrator found the case compensable and awarded benefits. On review,
the Commission reversed the Arbitrator, finding that the accumulation of snow was
a natural hazard which the general public was equally exposed in all parking areas
of the employer's restaurant. The circuit court then reversed the Commission and
reinstated the Arbitrator’s award. The court found that the Commission applied the
wrong legal standard and that the Commission’s decision was against the manifest
weight of the evidence. The Appellate Court affirmed the finding of the Circuit Court.

The Appellate Court noted that there were two exceptions to the “general
premises rule” that holds that off premises injuries are not compensable. The first
exception applies where the employee has sustained injuries in a parking lot
“provided by and under the control” of an employer. (Citing [llingis Bell Telephone

Co.v.Ind. Comm., 131 [1l.2d at 484, 137 [ll.Dec. 658 (1989)). The second exception

allows recovery when “the employee’s presence at the place where the accident
occurred was required in the performance of his duties and the employee is exposed

to a risk common to the general public to a greater degree than other persons.”
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The court noted that the rationale for awarding compensation for slip and
falls in an em;IJoner-provided parking lot is that the parking lot is considered an
extension of the employer’s premises. Once the parking lot is considered part of the
employer’s premises, compénsation coverage attaches to any injury that would be
compensable on the main premises. Therefore, for the first exception to apply
Petitioner must show that the injury occurred in a parking lot “provided by and
under control” of the employer and that the injury was caused by a hazardous
condition present on the surface of the parking lot. The Arbitrator finds that those
conditions have been met in this case. Itis clear that the library owned and
maintained the parking lot. The library allowed the library employees to park in its
lot. The second requirement is that Petitioner must show that a hazardous
condition caused the injury. The overwhelming weight of the evidence shows that
Ms. Bacon-Williams slipped and fell on an icy surface. This is consistently noted in
all of the documentary evidence as well as the medical records offered into evidence.
Donnie Bergquist, the maintenance supervisor, was salting because of a hazardous
situation. In addition, Ms. Bacon-Williams testified that Donnie Bergquist
apologized for not salting the employee area. All of this testimony was unrebutted
by Respondent. Therefore, the Petitioner has satisfied both the ownership and
hazardous condition requirements of the exception.

Respondent argues that this exception should not apply due to the fact that
the parking lot was open to the general public. The Arbitrator notes that a similar

argument was raised in the Mores-Harvey case. The court stated:
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“We decline to read the earlier cases in such a limiting way.
Whether a parking lot is used primarily by employees or the
general public, the proper inquiry is whether the employer
maintains and provides the lot of its employees use. If this
is the case, then the lot constitutes part of the employer’s
premises. The presence of a hazardous condition on the
employer’'s premises that causes claimant’s injury supports
a finding of a compensable claim.” Mores-Harvey v ind.
Comm. 345 lll.App.3d at 1040. (emphasis added).

The Mores-Harvey court also distinguished the cases of Caterpillar Tractor

Co.v. Ind. Comm,, 129 111.2d 52, 133 lli.Dec. 454 (1989) and Wal-Mart Stores, Inc. v.

Ind. Comm., 326 llL.App.3d 1050, 262 Iil. Dec. 456 (2002). Inregard to Caterpillar

Tractor, the Mores-Harvey court distinguished stepping off a curb from slipping on

snow and ice. The court noted: “[i]n contrast, here, as in earlier cases, a hazardous
condition was present on the surface of the employer’s parking lot--snow and ice--
that caused the claimant’s injuries.” Mores-Harvey, 345 {1.App.3d at 1040.
Although the Arbitrator finds that this case properly falls within the first
exception to the general premises rule, the Arbitrator notes that the case would be
compensable under the second exception as well. Even if the parking area was not
provided by and under the control of the employer, the risk of injury to which Ms.
Bacon-Williams was exposed was greater than that of the general public because
she was directed to park her car in the rear portion of the lot and enter the building
through the employee entrance. A direction to park in a specific area of a parking
lot, even if owned by someone else, exposes an employer to a greater degree of risk

than the general public. Bommarito v. Ind. Comm,, 82 ll1.2d 191, 45 [ll.Dec. 197

(1980).
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Wal-Mart Stores deals with a case involving the second exception to the
general premises rule. The Mores-Harvey court noted:

“We find Wal-Mart Stores distinguishable. There, the claimant
was not walking to or from her parked car, but was being
picked up by a friend. There was no evidence that anyone had
asked the claimant’s friend to park where she did. Thus, the
claimant was, in a sense, not acting under the employer's contro!
or restrictions when she left the store to go on break and so
could not have faced any risks to a greater extent than those
of the general public. In contrast, here, as in Homerding,
claimant parked her car before the start of her shift in an

area designated by employer for employee parking. Although
the general public was free to park anywhere in the lot,
claimant’s choices were restricted. Therefore, claimant’s
exposure to risk was necessarily greater than that of the
general public.

We disagree with employer’s contention that the presence

of snow and ice in the entire lot compels the conclusion

that claimant did not face any risks to a greater extent than
other persons. By restricting where claimant could park her
vehicle, the employer exercised control over its employees'’
actions. In this way, the employee faced risks to a greater
extent than the general public.” Mores-Harvey v. Ind. Comm.,

345 1ll.App.3d at 1041-1042.

The Commission has also acknowledged injuries occurring on parking lots
owed, controlled or designated by the employer for use of its employees are
considered to be an integral part of the employer’s premises. Williamsv.
Community Alternatives Unlimited, 08 IWCC 0112 (2008); Michalak v. Deepearth

Technologies, 10 IWCC 0402 (2010); Gonzalez v. Farmland Foods, 09 IWCC 0815

(2009).
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From PE 1 the Arbitrator also notes that the area within the parking lot where
Petitioner fell appears to be reserved for the purpose of employee ingress and
egress and trash removal.

Based on the above, the Arbitrator finds that Petitioner sustained accidental

injuries arising out of and in the course of employment with the joint respondents

on March 5, 2011.

In regard to the issue of (F) CAUSAL RELATIONSHIP, the Arbitrator finds the
following facts:

Petitioner sustained a severe injury to her right ankle when she slipped and
fell in the parking lot. Ms. Bacon-Williams testified that she had no prior of history
of injury to the right foot or right leg. There is no evidence of any intervening injury
during the course of recovery from the work injury. The Arbitrator adopts the
opinion of Dr. Jeffrey Coe contained on page five of his report dated May 30, 2012
(PX 9). In that report, Dr. Coe indicates that Ms. Bacon-Williams suffered a right
ankle fracture dislocation in a slip and fall on ice at work for the City of Rockford on
March 5, 2011. In the conclusion to his report, Dr. Coe indicated that he believed
there was a causal relationship between the injury and the current right foot and
ankle symptoms and state of impairment. Respondent presented no evidence to
rebut the conclusion of Dr. Coe. Therefore, the Arbitrator finds that the condition of

ill-being to Petitioner’s right foot is causally related to the March 5, 2011 accident.

10
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In regard to the issue of (J) MEDICAL, the Arbitrator finds the following facts:
Petitioner offered Petitioner’s Exhibit 5, a group exhibit containing a number
of medical charges related to treatment of the right foot. Having previously found in
Petitioner's favor on the issues of accident and causal relationship, the Arbitrator
awards the claimed unpaid medical totaling $44,606.63. Of that amount, $40,898.96
was paid by Petitioner’s group insurance carrier, BlueCross BlueShield. Respondent
requests a credit under Section 8(j) of the Act. The Arbitrator allows such a credit,
but orders Respondent to hold Petitioner harmless from any reimbursement claim

which may be made by BlueCross BlueShield for said amount. The Arbitrator

awards the remaining $3,707.67 to Petitioner.

In regard to the issue of TEMPORARY TOTAL DISABILITY and TEMPORARY
PARTIAL DISABILITY, the Arbitrator finds the following facts:

Respondent did not object to the periods of claimed disability, except on the
basis of liability. Having already found in Petitioner’s favor on the issues of accident
and causal relationship, the Arbitrator awards 12-6/7 weeks of Temporary Total
Disability. In addition, Petitioner testified to the two periods of Temporary Partial
Disability for the periods she was limited to a three-day work week. Petitioner
testified that she lost 16 hours a week at the rate of $19.04 an hour, for a total of
$304.64. This would translate to a TPD rate of $203.07. Therefore, the Arbitrator

awards 16-5/7 weeks of TPD at the rate of $203.07 per week.

11
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In regard to the issue of NATURE AND EXTENT, the Arbitrator finds the
following facts:

Petitioner testified that she continues to experience significant swelling in
her right foot when she engages in extended periods of sitting or standing. She
continues to note pain and stiffness in the ankle. She notes a clicking sensation
when there is pressure on the foot. She also indicated a feeling of instability and
weakness in the right foot. She also testified to an impairment in her physical
activities, such as engaging in physical activities with her family. The Arbitrator has
reviewed the medical records of Dr. Carlson as well as the physical therapy records
and notes that they recorded complaints similar to those testified to by Ms. Bacon-
Williams at the time of trial. Ms. Bacon-Williams was seen by Dr. Jeffrey Coe
approximately six months after her release from care. Dr. Coe noted approximately
one inch of swelling of the foot below the ankle bone, as well as crepitus with range
of motion testing. He noted 5 degrees loss of dorsal flexion and 15 degrees loss of
eversion. The Arbitrator found Ms. Bacon-Williams credible in her testimony.

Based upon her testimony, the records of the treating physician, as well as
the findings of Dr. Coe, the Arbitrator finds that petitioner sustained 40% loss of use
of the right foot as a result of the accident. The Arbitrator finds that the opinion of
Dr. Coe is more credible than that of Dr. Koehler’s description of Petitioner’s current
complaints is not consistent with Ms. Bacon-Williams’s testimony at trial. For
example, Dr. Koehler states that Ms. Bacon-Williams has no impediments to her

daily work and home activities. This is contrary to Petitioner’s testimony which the

Arbitrator finds credible.

12
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STATE OF ILLINOIS ) D Affirm and adopt

) SS. I:I Affirm with changes
COUNTY OF COOK ) Reverse

|:| Injured Workers’ Benefit Fund (§4(d))
[ ] Rate Adjustment Fund (§8(g))
[ ] second Injury Fund (§8(e)18)

Improper Denial of [_] pTD/Fatal denied
Reinstatement
I:l Modify |E None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Albert Mitchell,

Petitoner, 14IWCC0528

Vs. NO: 10 WC 03015

[llinois State Toll Highway Authority,

Respondent.

DECSION AND OPINION ON REVIEW

Petitioner timely appeals the November 8, 2011 Order of Arbitrator Carlson denying
Petitioner’s Motion to Reinstate the Application for Adjustment of Claim filed in 10 WC 03015.
The issues before the Commission are whether Petitioner’s case was properly dismissed and
whether the matter should be reinstated. The Commission, after having considered these issues,
vacates the Arbitrator’s October 16, 2013 Dismissal Order, and reinstates the Petitioner’s
Application for Adjustment of Claim for the reasons stated herein.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

1). On January 26, 2010, Attorney Donald Kurasch filed an Application for Adjustment of
Claim on behalf of Petitioner, alleging that on May 9, 2009 Petitioner injured his left arm and
neck while working.

2)) On May 23, 2012, Attorney Ronald Sklare filed an Appearance of Representative as co-
counsel for Petitioner.

3.) On July 9, 2013, Arbitrator Carlson entered an Order Dismissing Petitioner’s Application
for Adjustment of Claim.,
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4) On August 20, 2013, Petitioner timely filed a Petition to Reinstate, arguing Petitioner had
a valid claim, and that there was no prejudice to Respondent by granting reinstatement of
Petitioner’s claim. Petitioner motioned the matter for hearing on October 8, 2013,

5) On August 30, 2013, Respondent filed an Objection to Petitioner’s Request to Reinstate,
arguing that Petitioner moved out of state, that Petitioner was not actively treating, the matter
was disputed, and that Respondent would be prejudiced by reinstatement of the claim.

6.) On October 16, 2013, Arbitrator Carlson conducted a hearing on Petitioner’s Motion to
Reinstate. At the time of the hearing on the Motion to Reinstate, Petitioner argued that his
failure to appear on July 9, 2013 was due to a docketing error, that the Petition to Reinstate was
timely filed, and that matter should be reinstated. Respondent argued that the matter should not
be reinstated based upon: the disputed nature of the claim; facts surrounding the injury; the issue
of causal connection; the statute of limitations; Petitioner’s own narrative medical opinion that
causally related the treatment that had been rendered to an injury seven years prior; that
Petitioner was residing in Tennessee; and, that Respondent would be prejudiced by reinstatement
of the claim.

7.) At the time of the hearing on Petitioner’s Motion to Reinstate the Arbitrator inquired as
to the issue of causal connection raised by Respondent. During the Arbitrator’s questioning,
Petitioner admitted: Dr. Zelby initially declined to give a causal connection opinion, and when
presented with additional records still declined to provide an opinion; Petitioner sent a letter to
Dr. Shermer requesting a causal connection opinion, but Petitioner did not recall the date of the
letter and did not have the information with him at hearing; Petitioner admitted he did not know
the date he sent information to Dr. Michael for a causal connection opinion either, and that he
did not have his file with him at the time of hearing on his Motion to Reinstate.

8.) Following the arguments by the party, the Arbitrator stated “If you had that information
with you here and now, I’d be willing to consider granting your reinstatement, but based upon
what I have heard, so far, it doesn’t appear as though the case has been prosecuted diligently.”
Petitioner asked for additional time to get the information, and to obtain his file. The Arbitrator
denied Petitioner’s request for additional time, and advised Petitioner that the October 16, 2013
date was the date the matter was set for argument.

9) At the conclusion of the hearing on October 16, 2013, the Arbitrator denied Petitioner’s
Motion to Reinstate based on the arguments presented.

10.)  On November 9, 2013, Petitioner filed a Petition for Review of the Arbitrator’s Denial of
Petitioner’s Motion to Reinstate.
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The Commission finds the Arbitrator erred in denying reinstatement of Petitioner's claim.
Commission Rule 7020.90(a), governing Petitions to Reinstate, provides that where a case is
dismissed for want of prosecution, the parties shall have 60 days from receipt of the order to file
a Petition to Reinstate, after which the Arbitrator must conduct a hearing to determine, applying
standards of fairness and equity, whether to reinstate the case. 50 Ill. Admin. Code, Ch.1l. Sec.
7020.90(a). Petitioner’s counsel complied with Rule 7020.90, by timely filing a Petition for
Reinstatement. Furthermore, Petitioner’s counsel timely motioned the matter for reinstatement,
and a hearing was held to determine whether to reinstated the case. However, the Arbitrator
refused to reinstate the matter based upon potential evidence to be adduced at the time of trial in
the matter. The record fails to indicate standards of fairness and equity were applied in deciding
to whether to reinstate the matter, as required under Rule 7020.90. The Arbitrator’s denial of
the Motion to Reinstate was not based upon Petitioner’s failure to timely appear or failure to
prosecute, but instead on potential evidence to be adduced at the time of trial of the matter, as
evidenced by the Arbitrator’s questioning and statements on the record.

The Commission notes the Commission file and database indicate the July 9, 2013
Dismissal for Want of Prosecution was the first and only time this matter was dismissed.
The Commission can find nothing in the record to indicate: that Petitioner delayed presenting a
Motion to Reinstate; that Petitioner abandoned his claim; or that Petitioner was given ample
opportunities to appear and failed to do so. The Commission finds there is sufficient evidence of
due diligence on the part of Petitioner’s counsel.

For all of the reasons noted above, the Commission concludes that the Arbitrator erred in
denying reinstatement of Petitioner's case.

IT IS THEREFORE ORDERED BY THE COMMISSION that the Order dated October
16, 2013, denying reinstatement of Petitioner’s claim, is hereby reversed, that Petitioner's
Application for Adjustment of Claim is hereby reinstated, and that this case is remanded to the
Arbitrator for further proceedings.

patep: UL 01 2ot ‘C"' W W

KWL/kmt Kevin W. LamborH
0-06/24/14
42

Thomas J. Tyrrel

b

Michaelp. Brennan
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STATE OF ILLINOIS ) Affirm and adopt (no changes)
) SS. |:| Affirm with changes
COUNTYOF SANGAMON ) [ ] Reverse

[ Modify

|:' Injured Workers® Benefit Fund (§4(d))
|:I Rate Adjustment Fund (§8(g))

I:l Second Injury Fund (§8(e)18)

|:| PTD/Fatal denied

& None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Joseph R. Eckert,

Petitioner,

VS. NO: 13WC6601

Evandy's Boatel LLC,

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident, medical
expenses, temporary disability and being advised of the facts and law, affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof.

[T IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the

Arbitrator filed November 22, 2013, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner

interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.
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Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $100.00. The party commencing the proceedings for review in the Circuit Court shali
file with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: JuL 0 7 20%4 fust 728

006/25/14 Ruth W. White

(L4 ) plict

CharlesJ. DeVriendt

MoV A

Daniel R. Donohoo




o ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

14IWCC0529

ECKERT, JOSEPH R Case# 13WC006601

Employee/Petitioner

EVANDY'S BOATEL LLC
Employer/Respondent

On 11/22/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day before the date
of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue.

A copy of this decision is mailed to the following parties:

2427 KANOSKI BRESNEY
THOMAS R EWICK

2730 § MacARTHUR ELVD
SPRINGFIELD, IL 62704

0238 THE LAW OFFICES OF WOLF & WOLFE
MARGARET BENTLEY

25 E WASHINGTON ST SUITE 700
CHICAGOQ, IL 60802
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e ) l:l Injured Workers’ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(2))
COUNTY OF SANGAMON ) [ ] Second Injury Fund (§8(e)18)
& None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
JOSEPH R. ECKERT Case # 13 WC 6601
Employee/Petitioner
V.
EVANDY’S BOATEL, LLC
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city of
Springfield, on September 19, 2013. After reviewing all of the evidence presented, the Arbitrator hereby makes
findings on the disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A, D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

|Z Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?

[ ] Was timely notice of the accident given to Respondent?

[Z] Is Petitioner's current condition of ili-being causally related to the injury?
|:| What were Petitioner's earnings?

D What was Petitioner's age at the time of the accident?

|:| What was Petitioner's marital status at the time of the accident?

~ " mommoow

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

lZ] Is Petitioner entitled to any prospective medical care?

What temporary benefits are in dispute?
L] TPD [} Maintenance TTD

M. D Should penalties or fees be imposed upon Respondent?

R

Z

s Respondent due any credit?
0. D Other

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611  Toll-free 866/352-3033  Web site; www.iwee.il gov
Downstate offices: Collinsville 618/346-3450  Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/783-7084
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On December 27, 2012, Respondent was operating under and subject to the provisions of the Act.

FINDINGS

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did not sustain an accident that arose out of and in the course of employment.

Timely notice of this alleged accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the alleged accident.

In the year preceding the alleged injury, Petitioner earned $15,839.16; the average weekly wage was $494.99.
On the date of accident, Petitioner was 33 years of age, married with 2 dependent children.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $652.56 for other benefits,
for a total credit of $652.56.

Respondent is entitled to a credit of $0 under Section 8(j) of the Act.

ORDER

Petitioner has not proven that he sustained an accident that arose out of and in the course of his employment in this
matter, and benefits are hereby denied.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,
and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of the
Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of

Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if an
employee's appeal results in either no change or a decrease in this award, interest shall not accrue.

11/18/2013
Signature of Arbitrator / e Date
ICArbDecl9b)
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)SS
COUNTY OF SANGAMON )

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
JOSEPH R. ECKERT
Employee/Petitioner
v. Case # 13 WC 6601

EVANDY'S BOATEL. LLC
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

Petitioner testified that on December 27, 2012, he reached for a box of pork loins weighing between
thirty and forty pounds. As he reached in to pick up the box and pulled it toward him and rotated it down to the
ground, he testified that he felt a “pop” in his back. There were no witnesses to this alleged incident.

Petitioner presented to the emergency room of Passavant Area Hospital at approximately 10:00 a.m. on
December 27, 2012. According to the history provided by Petitioner, he awoke at 6:00 a.m. with back pain with
no indication of etiology. Those records noted a past history of back pain and fibromyalgia. Petitioner returned
to the emergency room of Passavant Area Hospital on December 31, 2012, with complaints of back pain.
According to the history provided by Petitioner, the onset/duration of his back pain was four days prior, and it
was not noted as a recent injury. (Petitioner’s Exhibit (PX) 2).

Petitioner underwent an MRI on January 3, 2013, which revealed a disc protrusion at L4-L5 with mild
bilateral foraminal narrowing. (PX 3). Petitioner was examined by Dr. John Rollet at Chatham Family Practice
on January 7, 2013, and the following was recorded: “[H]ad {MRI] on [T]hursday/current back pain about [a]
week and [a] half/woke up with back tight-worse as day progressed /went to [P]assavant [emergency room])
12/27 and 12/30 /needs off work note.” (PX 4).

Petitioner first presented to Dr. Paul Smucker on referral from Dr. Rollet on January 16, 2013, and gave
a history of developing pain in his lower back after feeling a “pop” while rotating stock. (PX 1, pp. 7-8).
Petitioner denied a history of significant lower back problems as well as being seen by a physical therapist,
chiropractor, or medical doctor regarding low back problems. (PX 1, p. 9). Petitioner also denied a history of
back pain. (PX I, pp. 9-10). His diagnosis was low back pain, bilateral lower extremity pain or paresthesia,
lurnbar degenerative disc disease, and possible radiculopathy. (PX 1, p. 12). Dr. Smucker recommended an
EMG and physical therapy. (PX 1, p. 15). He also recommended work restrictions of no lifiing greater than five
pounds with a sit/stand option. (PX 1, p. 15; PX 6).

Dr. Smucker testified that Petitioner’s current condition of ill-being could have been caused in whole or
part by the work incident of December 27, 2012, because Petitioner apparently did not have these symptoms
prior to this event but he had them thereafter. (PX 1, pp. 18-21).

1
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Dr. Smucker testified that prior to examining Petitioner, he did not review any of Petitioner’s previous
medical records. (PX 1, p. 22). He agreed that the history provided in the emergency room records at Passavant
Area Hospital on December 27, 2012 was inconsistent with the history Petitioner provided to him on January
16,2013. He agreed the history in those records indicated that Petitioner awoke with back pain and had a past
history of back pain. He also agreed there was nothing in those records about Petitioner injuring his back
rotating stock. (PX I, p. 23).

Dr. Smucker saw Petitioner on February 13, 2013. (PX 1, p. 30). Petitioner had poor eye contact at that
appointment and was hanging on to his wife and his cane, which implied Petitioner could be exaggerating his
symptoms to the doctor. (PX 1, p. 32). He further testified that when he saw Petitioner on July 3, 2013, his
treatment recommendations and restrictions remained the same. (PX 1, p. 34; PX 6). Dr. Smucker has never
taken Petitioner completely off of work. (PX 6).

Petitioner denied any prior back injury or back treatment. Petitioner presented to the emergency room of
Taylorville Memorial Hospital on February 26, 2011. According to those medical records, Petitioner reported a
history of a sore back for the past five days and indicated he was moving a bed. (PX 9). Petitioner testified he
did not recall injuring his low back in February 2011 after moving a bed, and he did not remember receiving
treatment at Taylorville Memorial Hospital. There are no medical records in evidence that indicate any prior
treatment of consequence to Petitioner’s low back.

Petitioner testified he met Richard “Buddy” Fore downstairs in the parking lot at approximately 8:00
a.m. on the alleged date of accident, and told him he hurt his back at work moving something in the cooler and
needed to go to the emergency room because it had gotten worse. He testified he gave a history of an accident
that occurred at work at the emergency room of Passavant Area Hospital.

Petitioner testified that he spoke with Eric VanGundy, one of Respondent’s owners, after his MRI.
Petitioner testified that he reported to Mr. VanGundy that he was in the cooler follows and may have stepped
off of something, but did not know the full extent at the time what caused the injury.

Petitioner testified he believed he was scheduled to work on January 28, 2013, but he did not work that
day because he went to see an attorney. When he went into work the following week, Respondent handed him a
letter with a list of his job duties. The records show Petitioner’s job duties included administrative tasks related
to his position as Executive Chef. (RX 4).

Petitioner testified did not show up for work at all the following week, but he spoke with Mr. Friesch,
one of Respondent’s managers, every day. The records show Mr. Friesch was not contacted by Petitioner on
February 11 or 12, 2013, and Petitioner was a “no call, no show” for work from February 11, 2013 through
February 15,2013. (RX 5; RX 7).

Mr. Fore, Respondent’s kitchen manager, testified he spoke with Petitioner the morning of December
27, 2012, and Petitioner advised he was going to get his back evaluated and that he had a previous back
problem. Mr. Fore testified that Petitioner did not mention injuring his back at work. He testified Petitioner
complained on two or three occasions prior to the alleged accident of pain running down his back; and he never
mentioned a work injury to him and he was not aware of Petitioner ever being injured at work. Mr. Fore
testified that he no longer is employed with Respondent, and works in a different restaurant now in a different
town.
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Mr. VanGundy testified that approximately one week prior to December 27, 2012, he noticed Petitioner
was moving slow so he asked him how he was doing. Mr. VanGundy testified that he was advised from
Petitioner that Petitioner was in severe pain. Mr. VanGundy was also advised from Petitioner on one ¢ccasion
that Petitioner took a handful of pills in order to get out of bed in the morning.

Mr. VanGundy testified he spoke with Petitioner was on January 4, 2013, and Petitioner advised he was
experiencing severe back pains, which was why he had not been to work. Mr. VanGundy testified that
Petitioner advised him specifically that his injury was not a workers’ compensation injury, and that he may have
stepped wrong at some point and tweaked his back. According to Mr. VanGundy, Petitioner never mentioned
this happened in the cooler. Mr. VanGundy spoke with Petitioner approximately two weeks later and Petitioner
advised his doctor was recommending treatment. Petitioner also advised Mr. VanGundy that he had no
insurance so his doctor would not do the treatment. Mr. VanGundy also testified that he learned Petitioner was
seeking out an attorney. According to Mr. VanGundy, the fact that Petitioner indicated he did not have
insurance for the proposed medical treatment and learning that Petitioner was seeking the services of an
attorney “spooked” him, because he felt that Petitioner may be trying to make his injury a workers’
compensation claim. In response this notion, Mr. VanGundy testified that he informed his insurance carrier of
the possibility.

Mr. VanGundy testified that following Petitioner’s absences from work, a letter was sent to Petitioner on
February 15, 2013. The letter stated, in part: “This letter will serve as notification that your employment with
our company Evandy’s Boatel, officially ended as of February 15, 2013. You have multiple unexcused absences

without contacting our management. Therefore, we accept these actions as your voluntary resignation from your
position as Chef.” (RX 5).

Danielle Arendt Schanke testified she notified Petitioner that he was scheduled to work Monday through
Friday from 9:00 a.m. to 5:00 p.m. the week of January 28, 2013, but he did not return to work that week. The
records also show Petitioner was notified of his return to work to perform administrative duties to begin on
January 28, 2013, and he did show up for any scheduled workday during that week. (RX 5). Ms. Schanke
testified she called Petitioner on Friday, February 1, 2013, and notified him he was scheduled to work Monday
through Friday from 9:00 a.m. to 5:00 p.m. the following week. The records also show Mr. Schanke notified
Petitioner of his work schedule on Friday, February 1, 2013, and Petitioner reported to work on February 5 and
6,2013. (RX 5; RX 6). Ms. Schanke testified she called Petitioner on Friday, February 8, 2013, and notified
him he was scheduled to work Monday through Friday from 9:00 a.m. to 5:00 p.m. He did not show up to work
that week and she did not receive any calls from him. The records also show Mr. Schanke notified Petitioner on
February 8, 2013 of his work schedule, and Petitioner was a “no call, no show” for work from February 11,
2013 through February 15,2013. (RX 5; RX 6; RX 7).

When Petitioner worked in a light duty capacity during those two days in February 2013, he was sitting

in a chair performing paperwork duties. Following his voluntary resignation/termination, Petitioner conducted a
job search. (PX 10).

CONCLUSIONS OF LAW

Issue (C): Did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent?

Petitioner testified he was rotating a stock of pork loins when he felt a “pop” in his back. He testified
that he notified Mr. Fore that morning as he was leaving work that he hurt his back in the cooler at work. He

3
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denied a history of significant lower back problems, low back pain, and being seen by a doctor for his low back
at his appointment with Dr. Smucker on January 16, 2013.

The history Petitioner provided to Dr. Smucker is contradicted by his medical records and by the
credible testimony of Mr. Fore and Mr. VanGundy. The records from Taylorville Memorial Hospital show
Petitioner presented on February 26, 2011, with a sore back after moving a bed. The records from Passavant
Area Hospital note a past history of back pain. Mr. Fore testified Petitioner complained of sharp pain running
down his back on at least two occasions prior to this alleged incident. Mr. VanGundy testified Petitioner

complained of severe back pain and the need to take a bunch of pills in order to get out of bed prior to this
alleged incident.

Petitioner’s testimony that he injured his back at work is contradicted by the testimony of Mr. Fore and
Mr. VanGundy. Mr. Fore testified Petitioner did not report a work injury to him on the morning of December
27,2012, Mr. Fore is no longer an employee of Respondent, and has no personal or pecuniary interest in this
matter. Mr. VanGundy testified Petitioner advised him that his back condition was not a workers’ compensation
injury and that he may have stepped wrong and tweaked his back, but not in the cooler at work. The Arbitrator
finds that both Mr. Fore and Mr. VanGundy were credible witnesses at trial. Both testified in an open and
forthcoming manner, and both appeared to be endeavoring to give the full truth.

Petitioner’s testimony that he injured his back at work is also inconsistent with the medical records. On
December 27, 2012, he provided a history of awaking at 6:00 a.m. with back pain with no indication of
etiology. Four days later, Petitioner again presented to Passavant Area Hospital with back pain and indicated it
was not a recent injury. He reported to Dr. Rollet that he woke up with a tight back that worsened as the day
progressed. There is no mention of a work accident at any of these visits.

Petitioner testified that he advised either a nurse or a doctor at Passavant Area Hospital he injured his
back at work. Medical records can be more reliable than later testimony because there is a presumption that a
person will not falsify statements regarding his medical condition and the cause of the condition to physicians
from whom he expects and hopes to receive medical aid over later inconsistent histories. Shel! OQil Company v.
Industrial Comm'n, 2 T11.2d 590, 602, 119 N.E.2d 224, 231 (1954). The Arbitrator finds this is such a case
whereby the initial medical records are more reliable than Petitioner’s later testimony.

Based upon the preponderance of the credible evidence, the Arbitrator concludes Petitioner did not

sustain a work-related accident that arose out of and in the course of his employment by Respondent on
December 27,2012,

Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

For the reasons stated above, the Arbitrator concludes Petitioner’s condition of ill-being is not casually
related to any incident at work on December 27, 2012. The Arbitrator does not find the opinion of Dr. Smucker
regarding causal connection dispositive or compelling. Petitioner was examined by Dr. Smucker via referral on
January 16, 2013. Dr. Smucker opined that Petitioner’s current condition could have been caused, in whole or
part, by Petitioner rotating stock at work. Dr. Smucker based his opinion on his understanding that Petitioner
was asymptomatic prior to December 27, 2012, and Petitioner’s description of the incident. When confronted
with contemporaneous medical records from Passavant Area Hospital, Dr. Smucker was forced to admit those
records were silent with regard to a work place incident and that Petitioner had a history of back pain.
Furthermore, Dr. Smucker was unaware of the testimony of Mr. Fore and Mr. VanGundy. Dr. Smucker’s
opinion was based upon incomplete information and is not reliable.

4
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For the foregoing reasons, the Arbitrator concludes Petitioner’s low back injury is not casually related to
the work accident of December 27,2012.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary? Has
Respondent paid all appropriate charges for all reasonable and necessary medical services?

Petitioner is seeking payment in medical and prescription bills for treatment rendered from December
27,2012, through August 21, 2013. For the reasons stated above, the Arbitrator concludes Respondent has no
responsibility to pay for the medical treatment claimed by Petitioner.

Issue (K): Is Petitioner entitled to prospective medical care?

For the reasons stated above, the Arbitrator finds Petitioner is not entitled to any prospective medical

care, including but not limited to, physical therapy and the lower extremity EMG testing recommended by Dr.
Smucker.

Issue (L)}: What temporary benefits are in dispute? (TTD)

For the reasons stated above, the Arbitrator finds Petitioner is not entitled to temporary total disability
benefits from December 27, 2012 through September 19, 2013. Further, Petitioner was offered light duty work
beginning on January 28, 2013, and he only worked two days from January 28, 2013, through February 15,
2013. Respondent was accommodating the restrictions imposed by Dr. Smucker, but Petitioner continuously
failed to show up to work or call-in between January 28, 2013 and February 15, 2013. Benefits may be
suspended or terminated if the employee refuses work falling within the physical restrictions prescribed by his
doctor. Interstate Scaffolding, Inc. v. Ill. Workers' Comp. Comm’n, 236 111.2d 132, 146; 923 N.E.2d 266, 274
(2010).
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Page 1
STATE OF ILLINOIS ) Affirm and adopt (no changes) I:’ Injured Workers' Benefit Fund (§4(d))
) SS. I:I Affirm with changes [:, Rate Adjustment Fund (§8{g))
COUNTY OF KANE ) & Reverse | Petition to Reinstate] I:I Second Injury Fund (§8(e)18)
[_] pTD/Fatal denied
D Modify |Z None of the above

BEFORE THE ILLINOIS WORKERS® COMPENSATION COMMISSION

Jose Javier Martinez,
Petitioner,

Vs, NO: 12 WC 4511

14IWCC0530

Source One Staffing,
Respondent.

DECISION AND OPINION ON REVIEW

Petitioner appealed the decision of Arbitrator Dollison who denied Petitioner’s Petition
for Reinstatement. The Commission, after reviewing the entire record, reverses the Arbitrator’s
decision and grants Petitioner’s Petition to Reinstate the above captioned claim.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
The Commission finds:

1. On February 6, 2012 Petitioner filed an Application for Adjustment of Claim in which he
contended that he sustained an accidental injury on April 13, 2010 that resulted in an
injury to the right foot and toes.

2. On July 8, 2012 Petitioner passed away. On August 13, 2012 Respondent was notified of
Petitioner’s death. On October 30, 2012 Respondent made a demand to Petitioner ‘s
attorney to produce a causation opinion linking Petitioner’s death to his alleged April 13,
2010 work accident and to produce any documentation showing Petitioner had
dependents as defined by the Act.
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3.

Respondent made a subsequent second and third demand for any documentation showing
Petitioner had dependents as defined by the Act. On January 28, 2013, Respondent filed a
Motion for Trial and indicated it would seek a dismissal for want of prosecution Order
from the Arbitrator.

On May 9, 2013 Arbitrator Dollison issued an Order dismissing Petitioner’s claim for
want of prosecution.

Petitioner’s attorney filed a defective Petition for Reinstatement and appeared before the
Arbitrator on May 17, 2013. At that time the case was continued to June 19, 2013. On
June 4, 2013 Respondent’s attorney sent a letter to Petitioner’s attorney which pointed
out that Petitioner’s attorney was wrong to appear before the Arbitrator on May 17, 2013
and was wrong in oblaining a continuation date of June 19, 2012 without consulting with
him. Rather, Petitioner’s attorney needed to proceed through the proper channels via
filing a complete Petition to Reinstate the claim and by seeking a date on the Arbitrator’s
next trial cycle. Respondent’s attorney further indicated that he would not be able to
appear before Arbitrator Dollison on June 19, 2012 as he was previously scheduled to
appear before Arbitrator Andros on a separate matter. Lastly, Respondent indicated that
he would defend against any reinstatement of the case.

On June 13, 2013 a birth certificate for Heriberto Martinez , Petitioner’s dependent, was
tendered to the Respondent and was subsequently presented to the Arbitrator on June 19,
2013 and again on July 22, 2013.

On June 26, 2013 a Petition to Reinstate was filed with the Commission seeking a
hearing date of July 22, 2013. The Petition indicated that Petitioner was prepared to
present evidence as requested by the Arbitrator at the time of dismissal and presented on
June 19, 2013 despite the Respondent’s objection to notice.

On July 22, 2013 the parties appeared before Arbitrator Dollison. No record was taken at
that time. A representation was made by Petitioner’s attorney that Petitioner’s dependent
had been attending community college. The Arbitrator continued the case to an August 9,
2013 date.

On August 9, 2013 Petitioner’s attorney provided a noncertified transcript dated August
7, 2013 showing Heriberto Martinez, Petitioner’s dependent, had attended college in the
fall. Settlement discussions were being had. The claim was continued to August 16, 2013.
On August 13, 2013 Respondent filed an objection with the Commission regarding the
Petition to Reinstate. On August 16, 2013 Petitioner’s attorney advised Respondent that
Petitioner’s daughter, the administrator of the estate, opened the estate. Petitioner’s case
was continued to August 19, 2013.
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10. On August 19, 2013 the parties appeared before Arbitrator Dollison and presented their
respective arguments for and against Petitioner’s Petition to Reinstate the case, On
October 10, 2013, Arbitrator Dollison issued an Order denying Petitioner’s Petition to
Reinstate the case.

The Commission views this case differently than the Arbitrator and finds that
Petitioner’s Petition to Reinstate the case should be granted. The Commission finds that
while the claim has not progressed as timely as it could have and while there were points
in which the Petitioner’s attorney did not follow the proper procedure in advancing a
reinstatement of the claim, that Petitioner’s attorney did timely file a Petition for
Reinstatement and was progressing this matter. As such, the Commission grants
Petitioner’s Petition to Reinstate.

IT IS THEREFORE ORDERED BY THE COMMISSION that Petitioner’s
Petition to Reinstate is hereby granted.

The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: JUL 07 2014 % W

0:5/8/14 M Basurio
MB/jm Qﬂ
D

id L. Gore

d,

Stephen Mathis
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STATE OF ILLINOIS ) |X] Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4(d))
)SS. [ [] Affirm with changes [ ] Rate Adjustment Fund (§8(z))
COUNTY OF ) D Reverse D Second Injury Fund (§8(e)18)
WILLIAMSON [ ] pTD/Fatal denied
I:’ Modify XI None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Mark Mifflin, 14IW000531

Petitioner,
Vvs. NO: 10WC 36931

State of Illinois - Menard Correctional Center,

Respondent,

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner herein
and notice given to all parties, the Commission, after considering the issues of accident, incurred
and prospective medical expenses, causal connection regarding the neck and being advised of
the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto and
made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed July 23, 2013, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

/4
DATED: jy 0 7 20t / 'M// %/mﬂ

0062414 Charledd”. DeX/riendt
ClD/jrc

o4 MoVl it

Daniel R. Donohoo

flucte ! 04

Ruth W. White




ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR

.,

MIFFLIN. MARK Case# 10WC036931

Employee/Petitioner

SOI/MENARD C C - 14IWC00531

Employer/Respondent

On 7/23/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.07% shall accrue from the date listed above to the day before the date

of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue.

A copy of this decision is mailed to the following parties:

0969 THOMAS C RICH PC 1350 CENTRAL MGMT SERVICES RISK MGMT
#6 EXECUTIVE DR WORKERS' COMPENSATION CLAIMS
SUITE 3 PO BOX 19208
FAIRVIEW HTS, IL 62208 SPRINGFIELD, IL 62794-9208
0558 ASSISTANT ATTORNEY GENERAL 0502 ST EMPLOYMENT RETIREMENT SYSTEMS
KENTON J OWENS 2101 S VETERANS PKWY*
601 S UNIVERSITY AVE SUITE 102 PO BOX 19255
CARBONDALE, IL 62901 SPRINGFIELD, IL §2794-8255
CEATIFED s & o i
04988 STATE OF ILLINOIS BusiERt to BED ILAK 908 14
ATTORNEY GENERAL
100 W RANDOLPH ST JUL 23 2013
13TH FLOOR

CHICAGO, IL 60601-3227

¥ KINBERLY B JANAS Secr
itinois Workers® Compensation Eumgmun




STATE OF ILLINOIS ) [ injured Workers’ Benefit Fund (§4(d))

)SS. I:I Rate Adjustment Fund (§8(g2))
COUNTY OF WILLIAMSON) [ Second Injury Fund (§8(c)18)

None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
MARK MIFFLIN Case # 10 WC 36931
Employee/Pelitioner 1
v, 1 4 I w C C @ 5 3 Consolidated cases: ___
SOVMENARD C.C.
Employer/Respondent

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Gerald Granada, Arbitrator of the Commission, in the city of

Herrin, on 5/17/13. After reviewing all of the evidence presented, the Arbitrator hereby makes findings on the
disputed issues checked below, and attaches those findings to this document.

DISPUTED ISSUES

A. [ ] Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

. ] Was there an employee-employer relationship?
. [X] Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. [[] What was the date of the accident?

Was timely notice of the accident given to Respondent?

B
C
D
E.
F. [X] Is Petitioner's current condition of ill-being causally related to the injury?
G. [_] What were Petitioner's earnings?

H. [_] What was Petitioner's age at the time of the accident?

I. [] What was Petitioner's marital status at the time of the accident?

J.

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?

K. [X] Is Petitioner entitled to any prospective medical care?

L. What temporary benefits are in dispute?
CJTPD [C] Maintenance TTD

M. [_] Should penalties or fees be imposed upon Respondent?
N. [_] Is Respondent due any credit?

O. D Other

ICArbDecl9(b) 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033 ~ Web site: www.iwcc.il.gov
Downstate offices: Collinsville 618/346.3450 Peoria 309/671-3019  Rockford 815/987-7292 Springfield 217/785-7084
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On the date of accident, 09/15/10, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.

Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is not causally related to the accident.

In the year preceding the injury, Petitioner earned $54,765.50; the average weekly wage was $1,053.18.
On the date of accident, Petitioner was 46 years of age, married with 1 dependent children.

Respondent has paid all reasonable and necessary charges for all reasonable and necessary medical services.

Respondent shall be given a creditof $  for TTD,$  forTPD,$  for maintenance, and $  for other
benefits, for a total credit of $

Respondent is entitled to a creditof $§  under Section 8(j) of the Act.

ORDER

No benefits are awarded.

In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of
medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this
decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment;

however, if an employee's appeal results in either no change or a decrease in this award, interest shall not
accrue.

p 2270 e o

Si gnalurcff Arbitrator k4 Date

ICArbDec19(b)

JuL 23 200
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FINDINGS OF FACT

This is a 19(b) decision. The issues in dispute are accident, notice, medical bills, prospective medical
and prospective TTD as the issues relate to Petitioner's alleged neck injury.

Petitioner is a 46 year old employee of the State of lllinois at the Menard Correctional Center.
Petitioner began working at Menard in February 1985.

Petitioner is alleging a cervical injury from the repetitive job duties for Respondent.

Petitioner works for Respondent as a Correctional Qfficer at the Menard Correctional Center.
Petitioner works the 11:00 p.m. to 7:00 a.m. shift. Petitioner testified that his job duties are varied.

Petitioner signed his original application for adjustment of claim on September 20, 2010 alleging right
and left arm, right and left hand, and right and left shoulder injuries. (Rx. 8) Petitioner was referred to
Dr. George Paletta by his atitorney on Thomas C. Rich.

Petitioner first saw Dr. Paletta on September 15, 2010. (Px. 3) At that visit Petitioner complained of
bilateral shoulder and elbow pain. (Id.) Dr. Paletta performed a physical exam and there was no

mention of any positive findings with respect to the cervical region. Additionally, Petitioner did not
have any complaints of neck or cervical pain.

Dr. Paletta ordered bilateral shoulder x-rays, nerve conductions studies and bilateral shoulder MRIs.
Dr. Paletta ordered the nerve conduction study to determine whether or not Petitioner had cubital

tunnel syndrome. The nerve study was not impressive for cubital tunne! bilaterally. However, there
was an incidental finding of mild chronic C5 radiculopathy. Dr. Paletta then ordered a cervical MRI.

Petitioner had a cervical MRI on October 1, 2010. The MRI showed degenerative changes

throughout the cervical spine with herniations at C6-7, C5-6 and C3-4. Dr. Paletta then referred
Petitioner to Dr. Gomnet.

Dr. Gornet first saw Petitioner on November 4, 2010. (Px. 8) However, even before being examined
by a doctor for his cervical condition, on October 14, 2010 Petitioner Amended his application for
adjustment of claim and the neck to the body part affected. (Arb. Ex. 1)

On cross-examination, Petitioner admitted that he filed his Amended Application for Adjustment of
claim adding the neck to the claim even before seeing Dr. Gomet. (T-33-32)

At the November 4, 2010 visit with Dr. Gornet Petitioner complained of pain at the base of his neck to
the left side into both shoulders. (Px. 8) Dr. Gornet order cervical injections. Petitioner's last visit
with Dr. Gornet was on January 6, 2011 and additional injections were ordered.

A review of the medical records show that prior to November 4, 2010 Petitioner never had any neck
complaints. At the November 4™ visit Petitioner had pain at the base of the neck. The pain diagram
Petitioner completed with Dr. Daniel Phillips on September 21, 2010 indicated pain at the elbows and
hands and no neck pain.. At the September 15, 2010 visit with Dr. Paletta it was noted that Petitioner

could work full duty because there was no loss of strength issues. However, the visit with Dr. Gornet
noted Petitioner had arm weakness.
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Finally, Dr. Phillips’ exam on September 21, 2010 noted that Petitioner had cervicai range of motion
without neural foramina findings.

On July 26, 2011 Petitioner was examined pursuant to Section 12 by Dr. James P. Emanuel.
Petitioner told Dr. Emanuel that he had a stiff shoulder, a stinging burning pain at the base of the
neck and a sensation that his head is too heavy for his body. (Rx. 1)

Dr. Emanuel stated that Petitioner's shoulder condition was related to Petitioner's work activities and
that Petitioner did not have carpal or cubital tunnel conditions. With regards to the neck, Dr. Emanual
stated:
In my medical opinion | believe the patient had pre-existing degenerative disk disease at
multiple levels throught the cervical spine with the right paracentral disk herniation at
C8-7 and C5-6. In my opinion the patient's work activities did not cause or substantially
aggravate the underlying pre-existing degenerative changes of the neck. . . . This is a
degenerative condition and not related to opening or closing heavy metal doors. Atno
time was there an injury to the head or neck directly. (Px. 1, pg. 4)

Additionally, Petitioner was examined by Dr. Timothy Vanfleet on July 11, 2012. (Rx. 2) Dr. Vanflest
testified by way of deposition. (Rx. 3) Dr. Vanfleet stated that Petitioner had degenerative disk
disease and that Petitioner’s job duties as a correctional officer including opening and closing of
doors did not cause or aggravate Petitioner's degenerative neck condition without a specific incident.

(Rx. 4, pg. 15) Dr. Vanfleet also did not believe that Petitioner needed any further treatment to his
spine.

Dr. Gornet testified via deposition. (Px. 8) Petitioner told Dr. Gornet that his job duties consisted of
opening and closing cell doors. (Px. 8, pg. 23) Dr. Gornet noted that Menard is an older facility and
that he would attribute Petitioner’'s symptoms to his job duties described by Petitioner.

Petitioner testified on cross examination that for the last five years he worked in areas of the prison
towers and roll call gate which did not require opening and closing of cell doors. (Rx. 4) Additionally,
Petitioner worked the midnight shift in the cell house where there is less movement of the inmates.

This matter was set for hearing by Petitioner on February 14, 2012. A transcript of the proceedings
were made at that time. (Rx. 8) At that time, counsel for Petitioner stated that Petitioner decided to
forego treatment on his neck and was going to seek treatment for his elbows. (Rx. 8, pg. 4)

On April 26, 2012 Petitioner was examined by Dr. Luke Choi for his elbows. (Rx. 8) Petitioner failed
to include said medical record in his exhibit packet. Dr. Choi stated that Petitioner had a normai
physical exam and normal nerve conduction studies. According to Dr. Choi there was nothing wrong
with his elbow and that Petitioner had no work related condition with regard to his elbows..

Following this visit with Dr. Choi, Petitioner took the deposition of Dr. Gornet, and sought treatment
for his neck

CONCLUSIONS OF LAW

1. Based upon all the credible evidence, Petitioner has not proven that he suffered a work related
condition to his cervical spine. A claimant must prove by the preponderance of credible evidence all
elements of the claim in order to receive compensation under the Act. Orisini_v. Industrial
Commission, 117 Ill. 2d 38, 44-45, 509 N.E.2d 1005, 109 {Il. Dec. 166 (1987). In cases involving the
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repetitive trauma concept, the petitioner must show the injury arose out of and in the course of his
employment and was not the result of a normal degenerative aging process. Peoria County Bellwood
Nursing Home v. Industrial Commission, 115 lli. 2d 524, 505 N.E.2d 1026, 106 Iil. Dec.235 (1987).
Simply performing work over a period of years is not legally sufficient to prove that work is repetitive
enough to cause an increased to the petitioner. |d.

2. The Arbitrator also notes a claimant fails to prove a causal relationship through repetitive trauma
where the medical opinion upon which they have relied is based upon incorrect or incomplete
information about the claimant's job duties. See, e.g., Lon Dale Beasley v. Decatur Public School #6561,
03 IIC 301; Jerry Wiser v. American Steel Foundries. 02 {IC 31 0; Vicki Staley v. BroMenn Lind
Medical Hills Internists, 99 IIC 539. The Commission has determined a claimant fails to prove
causation from repetitive trauma when the treating physician testified repetitive motions caused the
injuries but failed to detail what repetitive motions the petitioner engaged in and the frequency of the
motions. Gambre| v. Mulay Plastics, 97 lIC 238. In the present case, the evidence shows that Dr.
Gornet believed that the Petitioner's job duties consisted of opening and closing cell doors multiple
times daily. However, the evidence is that Petitioner worked several assignments that did not include
opening cell doors, such as in the towers. Also, when Petitioner works the midnight shift, movement

is limited. Thus, it is apparent that Dr. Gomet did not have a complete picture of Petitioner's job
duties.

3. Forthe reasons set forth above, the Petitioner’s claim for TTD, medical expenses and
prospective medical care related to his neck/cervical condition is denied.
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STATE OF ILLINOIS ) Affirm and adopt (no changes) D Injured Workers’ Benefit Fund (§4({d))
) SS. I:I Affirm with changes [:’ Rate Adjustment Fund (§8(g))
COUNTY OF ADAMS ) I:l Reverse I:l Second Injury Fund (§8(e)18)
PTD/Fatal denied
I:, Meodify & None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Cornelius L. Motton,

Petitioner,

Vs, NO: 13WC 9449

Rantoul Foods, 1 4 I w C C @ 5 3 2
Respondent,

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner and
Respondent herein and notice given to all parties, the Commission, after considering the issues of
accident, causal connection, medical, temporary total disability, penalties, fees and being advised
of the facts and law, affirms and adopts the Decision of the Arbitrator, which is attached hereto
and made a part hereof. The Commission further remands this case to the Arbitrator for further
proceedings for a determination of a further amount of temporary total compensation or of
compensation for permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78
111.2d 327, 399 N.E.2d 1322, 35 Ill.Dec. 794 (1980).

IT IS THEREFORE ORDERED BY THE COMMISSION that the Decision of the
Arbitrator filed June 27, 2013, is hereby affirmed and adopted.

IT IS FURTHER ORDERED BY THE COMMISSION that this case be remanded to the
Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a written request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $6,400.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File for Review in Circuit Court.

/ /
DATED:  JUL 0 7 2014 /M/ % i

0062414 Charles J. DeVriendt
CID/jre

049 /fpéwﬂ (Apasw%ﬁ

Daniel R. Donohoo

foucte at 410

Ruth W. White




" ILLINUID WURKKRERSD' CUNFPENSAUN CUMNIDSIUN
NOTICE OF 19(b) DECISION OF ARBITRATOR

MOTTON, CORNELIUS L Case# 13WC009449

Employee/Petitioner

RANTOUL FOODS _ 14IWCC@532

Employer/Respondent

On 6/27/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day before the date

of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue.

A copy of this decision is mailed to the following parties:

2427 KANOSKI BRESNEY
KATHY A OLIVERO

2730 S MacARTHUR BLVD
SPRINGFIELD, IL 62704

0734 HEYL ROYSTER VOELKER & ALLEN
TONEY L TOMASO

102 E MAIN ST SUITE 300

URBANA, IL 61801



STATE OF ILLINOIS )

EI Injured Workers' Benefit Fund (§4(d))
EI Rate Adjustment Fund (§8(g))

[ ] second Injury Fund (§8(c)18)

None of the above

}8S.
COUNTY OF ADAMS )

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
CORNELIUS L. MOTTON Case # 13 WC 9449
Employee/Petitioner
v

Employer/Respondent

RANTOUL FOODS 14IWCC@532

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable Brandon J. Zanotti, Arbitrator of the Commission, in the city
of Urbana, on April 19, 2013, and in the city of Quincy, on May 1, 2013. After reviewing all of the evidence

presented, the Arbitrator hereby makes findings on the disputed issues checked below, and attaches those
findings to this document.

DISPUTED ISSUES

A D Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

D Was there an employee-employer relationship?

Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
. EI What was the date of the accident?

D Was timely notice of the accident given to Respondent?

. D What were Petitioner's eamings?
. D What was Petitioner's age at the time of the accident?

B.
C.
D
S
F. Is Petitioner's current condition of ill-being causally related to the injury?
G
H
L. D What was Petitioner's marital status at the time of the accident?

J.

Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. ‘Z] [s Petitioner entitled to any prospective medical care?
165 What temporary benefits are in dispute?
ClTPD [_] Maintenance TTD
. Should penalties or fees be imposed upon Respondent?

M
N. D Is Respondent due any credit?
O

. D Other

ICArbDect9() 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwee.il gov
Downstate offices: Collinsville 618/346-3450 Peoria 309/671-3019 Rockford 815/987-7292  Springfield 217/785-7084
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On the date of accident, March 1, 2013, Respondent was operating under and subject to the provisions of the
Act.

On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $28,622.36; the average weekly wage was $550.43.
On the date of accident, Petitioner was 36 years of age, married with 3 dependent children.

Petitioner has not received all reasonable and necessary medical services.

Respondent /as not paid all reasonable and necessary charges for all reasonable and necessary medical
services.

Respondent shall be given a credit of $0 for TTD, $0 for TPD, $0 for maintenance, and $0 for other benefits, for
a total credit of $0.

Respondent is entitled to a credit of $0.00 under Section 8(j) of the Act.

ORDER

Respondent shall pay Petitioner temporary total disability benefits of $366.95/week for 6 6/7 weeks,
commencing March 15, 2013 through May 1, 2013, as provided in Section 8(b) of the Act.

Respondent shall pay the further sum of $3,811.48 for necessary medical services, pursuant to the medical fee
schedule, as provided in Sections 8(a) and 8.2 of the Act.

Respondent shall pay Petitioner compensation that has accrued from March 1, 2013 through May 1, 2013, and
shall pay the remainder of the award, if any, in weekly payments.

Respondent shall authorize and pay for the surgery recommended by Dr. Li for Petitioner’s right knee.
Penalties and attorneys’ fees are not imposed on Respondent.
In no instance shall this award be a bar to subsequent hearing and determination of an additional amount of

medical benefits or compensation for a temporary or permanent disability, if any.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this decision,

and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the decision of
the Commission.

STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice of
Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however, if
an employee's appeal results inejther no change or a decrease in this award, interest shall not accrue.

— 06/20/2013

CAssDee15) Signature of Arbiutor L_;;-/ Date




STATE OF ILLINOIS ) 1 4Iw000532

COUNTY OF ADAMS )

ILLINOIS WORKERS’ COMPENSATION COMMISSION

ARBITRATION DECISION
19(b)
CORNELIUS L. MOTTON
Employee/Petitioner
v. Case# 13 WC 944
RANTOUL FOODS
Employer/Respondent

MEMORANDUM OF DECISION OF ARBITRATOR

FINDINGS OF FACT

Respondent, Rantoul Foods, is a meat packing company. Petitioner, Comelius L. Motton, had
been employed by Respondent since August 16, 2011. Petitioner’s application for employment by
Respondent disclosed his conviction of a felony for delivery of a controlled substance, and Petitioner had

also been convicted of a DUI and wore a home security bracelet as part of an incarceration program for
the DUI. (See also Respondent’s Exhibit (RX) 6-8).

Petitioner initially worked in the position of “backing heads,” which required using a knife to trim
meat off of the back of a slaughtered animal’s head. He was then promoted to a team leader, which
required him to supervise employees and fill positions as needed, including the position of dumping
“inedibles.” “Inedibles” is the term used in Respondent’s parlance to describe byproducts of slaughtered
animals, such as ears, snouts, stomachs, heads, and blood. Petitioner described the “inedibles room”
where dumping inedibles occurred. In that room was an auger, step stool, push stick, “vacs” or vats of
inedibles, totes, and a forklift, with blood, fat, and water on the floor. Petitioner testified that at times
when dumping heads into the auger, he would have to stand on his tip toes while on the step stool.
Petitioner explained that the inedibles go up the auger to a garage area, which is separated from the
inedibles room by a wall and has two bays for trailers to collect the inedibles, where they are in turn
hauled off. A video depiction of the inedibles room is shown in Respondent’s Exhibit 1A.

Petitioner testified at trial that prior to March 1, 2013, he had never experienced any injuries,
problems or symptoms concerning his right knee, right shoulder or chest wall. He further testified that

prior to this date he has never had any problems performing his job duties or household and recreational
activities.

On March 1, 2013, Petitioner was assigned the position of dumping inedibles and had dumped
between 9-10 vacs and 15 totes before 11:47 a.m. As Petitioner was standing on the step stool on the east
side of the auger in the inedibles room pushing heads down with the push stick, as shown in Petitioner’s

i
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EXhlblt 6, he testified that the auger pushed into the right side of his chest, which caused Petitioner to be
knocked off balance and the step stool to fall out from underneath him. Petitioner testified that he grabbed
the auger with his hands so as not to fall to the floor, and twisted his body and struck his right leg. Before
the auger pushed into his chest, Petitioner had not heard anything and had not seen anything, and
understands the difference between being pushed as opposed to slipping.

As Petitioner let go of the auger, he testified that he saw through the gap in the wall above the
auger as shown in Respondent’s Exhibit 2A a Darling International company truck pulling forward out of
the garage area. Petitioner was leaning against the back wall of the inedibles room when Aaron Williams,
a maintenance employee, came into the inedibles room and asked Petitioner what happened while
retrieving the step stool. Petitioner’s helmet had fallen off. Petitioner noticed his right knee as well as his
right arm and chest were hurting, and proceeded to the head room to inform his supervisor, Bruce
Armstrong, of the accident. Petitioner told Mr. Armstrong the auger had hit him in the chest, the step stool
had flipped over, his knee had crashed into something, and he thought the truck had hit the auger. Mr.
Armstrong and Petitioner then went to the break room and completed an accident report, which described
the accident as occurring when pushing inedible products into the auger, and a Darling truck driver
backed his truck into the auger. (PX 9; RX 4). Mr. Armstrong then instructed Petitioner to be seen by the

company nurse, who had Petitioner pull up his pants leg and take off his shirt, and provided Petitioner
with ice and a wrap for his knee.

Petitioner waited in the break room and then returned to the inedibles room where Mr. Armstrong,
the Darling truck driver, and Bill McCarty, superintendent of maintenance, were present. Petitioner
informed the truck driver he had hit the auger, which in turn knocked Petitioner off the step stool while
standing at the auger. Later that evening, Petitioner noticed he was barely able to bend his right leg. He
went to the emergency room of Provena Covenant Medical Center the next morning, where Petitioner told
the medical personnel he had been injured at work because a truck driver hit the auger and knocked him
off a stool. Petitioner did not tell the medical personnel the truck had hit him.

The records of Provena Covenant Medical Center reported Petitioner was seen on March 2, 2013,
with complaints of chest pain and radiating to right arm, rated as 8/10, right arm numbness, and painful
right knee. (PX 1, pp. 2-3, 9). These records contain the history of a semi-truck backing up, hitting a
conveyor belt and Petitioner, knocking Petitioner to the floor. (PX 1, pp. 9, 13). On physical examination,
tendemess over the stemum was found and Petitioner was diagnosed with chest wall pain. (PX 1, pp. 14,
18). Lab work including a cardiac profile, an EKG, and a CT of the chest were prescribed for Petitioner,
and Petitioner was given a Tramadol prescription and instructed to follow-up with his primary care
physician. (PX 1, p. 18).

After Petitioner reported to work on March 4, 2013, he went to Mr. Armstrong about his
complaints and was again instructed to be seen by the nurse, who sent Petitioner to SafeWorks. Petitioner
informed the medical personnel at SafeWorks he thought the auger was hit by the semi-truck. The records
of SafeWorks reported Petitioner was seen on March 4, 2013, for initial evaluation and treatment of his
right knee and upper torso, and that Petitioner was injured on March 1, 2013, when he was pushing
inedible into an auger, the auger got hit by a semi (Petitioner did not see it coming), and it pushed into the
right side of his chest and shoulder. It also reported he injured his right knee. Petitioner complained of
right sided chest pain, shoulder pain, tingling of right hand, and right knee pain. (PX 2, p. 2). The pain
drawing completed by Petitioner for the March 4, 2013 visit identified moderate to severe pain at his right
chest, right arm, and right knee. (PX 2, p. 16). On physical examination, findings included tenderness
over the right pectoral muscle, tendemness around the right AC joint area, a slightly positive impingement
test, swelling around the medial aspect of the knee, and tenderness along the medial collateral ligament

2

-
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region. (PX 2, p. 3). Petitioner was diagnosed with right knee contusion, right shoulder contusiorn/sprain,
and right chest wall contusion, and given work restrictions. (PX 2, p. 4).

Petitioner remained under the care of SafeWorks and was prescribed an immobilizer and crutches
for the right knee, X-rays of the right knee and shoulder, a MRI of the right knee, physical therapy for the
right knee and shoulder, a cane for the right knee, and a referral to Dr. Lawrence Li, an orthopedic
surgeon. (PX 2). The records of Dr. Li reported Petitioner was seen on March 14, 2013, with a history that
a truck driver hit his auger causing him to be knocked off, injuring his right knee and right shoulder. (PX
4, p. 1). Dr. Li recommended surgery for Petitioner’s right knee (PX 4, p. 2), and Petitioner expressed he
wants to proceed with the surgery for his right knee. SafeWorks records from March 14, 2013 indicate
work restrictions of “sit down work only.” (PX 2, p. 15). Petitioner received physical therapy at 217
Rehab & Performance Center, and the records of that facility reported Petitioner was putting inedible into

an auger when a semi-truck hit the auger and Petitioner was struck by the semi-truck in his chest. (PX 5,
p. 1)

Petitioner has not noticed any further complaints concerning his chest, but notices he cannot reach
or lift with his right arm. Petitioner also expressed his right knee is not painful if he is not putting any
weight on it, and he has to use the cane when walking.

Aaron Williams was working in floor maintenance for Respondent on March 1, 2013, when he
went into the inedibles room and saw the step stool in the right hand comer of the room as depicted in
Respondent’s Exhibit 1A, and it was turned over on its side. Mr. Williams also saw Petitioner’s helmet on
the floor in the lower left area of the room as depicted in Respondent’s Exhibit 1 A, and Petitioner was
along the back wall. Mr. Williams also saw blood, water, and animal fat on the floor, which he testified

makes the floor slippery. Mr. Williams asked Petitioner what had happened and Petitioner said the truck
hit the auger system and knocked him off the stool.

Michael Welu was the plant manager for Respondent on March 1, 2013, and heard on a 2-way
radio that Petitioner had been injured when a truck backed into the auger. Mr. Welu proceeded to the area
because he was concerned if the auger had been wrecked there would have been 120,000 pounds of
product on the floor. Upen arriving at the area, Mr. Welu saw the auger was running. Mr. Welu looked in
the inedibles room and the garage area to see if there were any scratches where the truck hit the anger and

did not find any damage to the auger or the trailer, and did not need to use the ladder in the garage area
during his inspection of the auger and truck,

Mr. Weluy, the truck driver, Rod Shults, other personnel from Darling International, and M.
McCarty, performed a re-enactment of the accident. Mr. Welu testified this re-enactment occurred about
one month after March 1, 2013. Mr. Welu is not an accident reconstruction expert and does not hold any
licenses or certifications in accident reconstruction but wanted to see if there were issues with the trucks
and trailers backing into the garage area. An empty trailer similar to the one involved on March 1, 2013,
was used during the re-enactment, which lasted about 10-15 minutes. During the third attempt in re-
enacting the accident, the trailer impacted the chute of the auger in the garage area, which caused the
auger in the inedibles room to move to the east 2-3 inches, which Mr. Welu described as a sliding

movement and not a jarring movement. Mr. Welu also described the auger in the garage area as sturdy,
but the auger in the inedibles room was easily moved.

Mr. Welu concluded the truck and trailer backing up could not move the auger system so as to
have an adverse effect on a person in the inedibles room. There was no record made by Respondent of the
trailer involved on March 1, 2013, the fullness of the trailer with inedibles on March 1, 2013, the location
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of Petitioner in relation to the auger on March 1, 2013, and the speed of the truck involved. Mr. Welu
inspected the trailer and auger after the impact during the re-enactment and again did not see any damage.

Mr. Welu stated the employee in the inedibles room usually stands south of the auger, somewhat
to the east of center, but not on the east side of the auger. Mr. Welu explained the employee in the
inedibles room needs access to the gray switch box shown in Respondent’s Exhibit 1A, as this switch
raises and lowers vats into the auger, and the employee has to have a hand on the gray switch box at all
times. However, the worker depicted in Respondent’s Exhibit 1A does not have one hand on the gray
switch box at all times. Mr. Welu concluded the employee in the inedibles room could not do the essential
functions of the job from the east side of the auger, but acknowledged the employee in the inedibles room
does not have to be near the gray switch box to push down the inedibles into the auger and the employee
shown in Respondent’s Exhibit 1A was using both hands when pushing with the push stick, which is a
device used to push inedibles down into the auger.

Rod Shults has been employed as a semi-truck driver for Darling International for several years,
and described the trailers used by Respondent as dump trailers from different manufacturers that are
basically the same length, width, and depth. Mr. Shults explained when he is assigned to haul byproducts
from Respondent, he hauls an empty trailer from Mason City to Respondent, parks the empty trailer along
the service road north of the garage area, and then checks the contents of the trailer being loaded in the
garage area of Respondent using the ladder located between the bays. Mr. Shults described Respondent’s
Exhibit 2A as showing a trailer in the west bay that sits closer to the auger, and Respondent’s Exhibit 2B
as showing a trailer in the east bay. He stated he drives north and south when taking trailers in and out of
the bays. Mr. Shults further explained that once a trailer is full, he pulls the trailer out of the garage area,
parks the full trailer, hooks up the empty trailer, and then backs the empty trailer into the empty bay going
at a very slow pace, which he estimated to be 1-2 miles per hour, so he does not hit anything, Once a
trailer is in a bay, Mr. Shults spots the trailer so the inedibles can be loaded and then once the trailer is
full, the trailer is tarped and taken back to Mason City. Mr. Shults noted there is a wall between the
garage area and the inedibles room where an employee of Respondent is working the auger.

On March 1, 2013, Mr. Shults arrived at Respondent’s facility sometime between 11:30 a.m. and
noon, and checked to see how full the trailer in the west bay was by climbing the ladder, but did not look
around the trailer to see if it had any scratches or dents. He testified that at that time the trailer was
approximately half full. Mr. Shults had not placed that trailer in the west bay and did not look to see
where the trailer was in relation to the truck stop on March 1, 2013, but said the trailers extend about a
foot beyond the back tires. Mr. Shults then backed the truck up, intending to connect the truck with the
trailer. He described the impact that occurred in connecting the pin into the fifth wheel as feeling
resistance and estimated the trailer moved backwards 1-2 inches even though the brakes on the trailer are
locked. Mr. Shults then pulled the trailer in the west bay forward at a fast pace approximately 25 feet so to
shift the load, and then backed the trailer into the west bay at a speed of 1-2 miles per hour. Mr. Shults
only moved the trailer in the west bay forward one time on March 1, 2013. Mr. Shults also testified that
after parking the truck, the trailer is usually about 10 inches away from the auger.

Mr. Shults stated nothing unusual occurred when he was backing up the trailer on March 1, 2013.
As he proceeded to get out of the truck and climb the ladder to see if the trailer was positioned correctly,
he saw Mr. Welu come into the garage area and look behind the trailer, but did not see Mr. Welu
inspecting anything. Mr. Shults returned to his truck and while looking in his mirror, saw several
individuals gathered in the inedibles room, and he proceeded to the inedibles room and was told he had
backed up and hit the auger. Mr. Shults then went behind the trailer and looked at it and did not see any
scrapes or dents on the trailer, but did not inspect the auger. Mr. Shults did not believe that the accident
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could have happened the way Petitioner described, but apologized to Petitioner if he did anything that
caused Petitioner to fall off the stool. Mr. Shults described the resistance he feels when backing up into
something and stated how quickly he stops depends on his reaction time. Mr. Shults prepared
Respondent’s Exhibit 11 with the assistance of his boss, Kevin Curry, and stated it accurately reflected
what occurred on March 1, 2013, but it did not state Mr. Shults had checked the trailer to see how full it
was on March 1, 2013, before he hooked the trailer to the truck, or that Mr. Shults checked the trailer for
damage on March 1, 2013, after learning of the accident.

Mr. Shults took part in the re-enactment of the accident by Respondent and was not instructed to
bring any specific truck or trailer but chose the ones he normally uses and stated they were similar to the
ones used on March 1, 2013. While Mr. Welu testified the re-enactment occurred a month following
March 1, 2013, Mr. Shults testified that it occurred about a week after that date. At the time of the re-
enactment, the truck was already connected to the trailer and Mr. Shults only backed up the empty trailer
during the re-enactment. Mr. Shults was asked to place the trailer at an angle to have it push the auger to
see the reaction of the auger, and was able to have the trailer impact the auger, but Mr. Shults was
operating at a speed less than what he described he was traveling on March 1, 2013 (which would have
been less than 1-2 miles per hour based on his prior testimony). After the impact during the re-enactment,
Mr. Shults saw no damage to the trailer and was told the auger system did not move. As stated supra, Mr.
Welu confirmed that the auger did in fact move when the truck struck the auger during the re-enactment.

Bruce Ammstrong was the “kill floor supervisor” for Respondent on March 1, 2013, and supervised
Petitioner, who had been assigned dumping inedibles that day. On March 1, 2013, Petitioner came to Mr.
Armstrong and told him a Darling truck driver backed a truck into the auger, and the two of them then
completed the accident report shown in Petitioner’s Exhibit 9 and Respondent’s Exhibit 4. Mr. Armstrong
has operated the auger system and noted the employee has to have access to the gray switch box to get the
dumper to lift the vat up, but the employee does not have to have a hand on the gray switch box when
pushing inedibles, and the position of the employee depends on what is being dumped and normally this
is in the center of the auger system. Mr. Armstrong testified that when dumping inedibles into the anger
and using the push stick, that both hands are used when utilizing the push stick. Mr. Armstrong also
testified that nothing prohibits an employee working at the auger on the stool to from using the stick on
the right side of the auger, and that in fact the stool can move around. He confirmed that there was no rule
to the effect that an employee had to stay at the center of the auger.

Petitioner testified that at the time of his alleged accident, he was standing to the right (east) of the
auger because a flap was present that interfered with his elbow room when he was using the push stick.

CONCLUSIONS OF LAW

Issue (C): Did an accident occur that arose out of and in the course of Petitioner’s employment by
Respondent?

Petitioner sustained an accident arising out of and in the course of his employment on March 1,
2013. The undisputed evidence showed while Petitioner was pushing heads down the auger in the
inedibles room with the push stick, the auger pushed into the right side of Petitioner’s chest, which caused
Petitioner to be knocked off balance, the step stool Petitioner was standing on to fall out from undemeath
him, and Petitioner to grab onto the auger so as not to fall to the floor. While Petitioner did not hear or see
the truck strike the auger, based on the circumstantial evidence of the auger pushing into his chest and
seeing a truck pulling forward out of the garage area where the auger system was located, Petitioner
concluded the truck struck the auger in the garage area, and reported this to his supervisor and all medical
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personnel he saw thereafter. Another employee who came upon Petitioner in the inedibles room right after
the accident occurred, Aaron Williams, identified physical evidence of the accident consistent with the
testimony of Petitioner, in that the step stool used by Petitioner was on its side and in the eastern portion
of the room, while Petitioner’s helmet was on the floor. In addition, the medical records of Provena
Covenant Medical Center and SafeWorks corroborated the testimony of Petitioner that his right chest area

had been struck by the auger during the accident, as there were findings of tenderness over the sternum
and tendemess over the right pectoral muscle.

Respondent disputed the accident occurred because there was no damage to the auger, but
acknowledged the auger in the garage area was sturdy and the auger in the inedibles room was easily
moved, and a re-enactment of the accident by Respondent with variables not entirely consistent with the
accident of March 1, 2013, showed an impact between the trailer and auger caused the auger system in the
inedibles room to move to the right several inches even though there was no visible damage to the auger
in the garage area and the trailer. While Mr. Welu described this movement of the auger system during the
re-enactment as a sliding motion rather than a jarring motion, a reasonable inference is that whatever the
nature of the movement, it was unexpected by Petitioner who had both hands on the push stick pushing
heads down into the auger at the time of the impact. The location of Petitioner at the east end of the auger
system at the time of the accident and thus, in the direct path of the movement of the auger in the
inedibles room after being struck by a trailer in the west bay of the garage area is consistent with
Petitioner describing the contact to his chest as a push. It is noteworthy Petitioner told all medical
providers of the impact to his right chest area and submitted a diagram of the inedibles room with the
push stick in the east comner of the auger system, Petitioner’s Exhibit 6, before Petitioner knew the re-
enactment of the accident by Respondent would corroborate movement of the auger system in the
inedibles room to the east where Petitioner was located. Finally, the impact between the trailer and the
auger in the garage area most likely occurred when the truck driver backed the truck up to connect the
truck to the trailer, as the undisputed evidence showed the truck driver had not determined the proximity
of the trailer to the auger and had not considered any allotment for whatever movement of the trailer
occurred during the connection, and Petitioner described the trailer as pulling forward after the accident
when Petitioner saw the trailer through the gap in the wall above the auger. It is also of note that

Petitioner answered all questions posed to him, including those on cross-examination, in a forthcoming
manner.

Issue (F): Is Petitioner’s current condition of ill-being causally related to the injury?

Petitioner’s conditions of ill-being in his right knee and right shoulder are causally related to the
work accident of March 1, 2013. The sequence of events evidence supports this, as the undisputed
evidence showed Petitioner had not sustained any injuries nor experienced any complaints, and received
no treatment to his right knee and right shoulder before the accident of March 1, 2013, and had been able
to perform his duties as a team leader without any complaints involving his right knee and right shoulder,
until the accident on March 1, 2013. The medical records corroborated findings of injuries including
tenderness around the right AC joint area, a slightly positive impingement test, swelling around the
medial aspect of the knee, and tenderness along the medial collateral ligament region.

Issue (J): Were the medical services that were provided to Petitioner reasonable and necessary?
Has Respondent paid all appropriate charges for all reasonable and necessary medical services?

The Arbitrator finds that the medical services provided to Petitioner were reasonable and
necessary in treatment of Petitioner’s conditions of ill-being. The medical records support the services
Petitioner received were reasonable and necessary, with the majority of services prescribed by
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Respondent’s own physician, SafeWorks. (PX 1-5). Accordingly, Respondent shall pay necessary and

reasonable medical services of $3,811.48 (PX 8), subject to the medical fee schedule, Section 8.2 of the
Act.

Issue (K): Is Petitioner entitled to any prospective medical care?

The recommended surgery for Petitioner’s right knee is reasonable and necessary in treatment of
Petitioner’s condition of ill-being, and Respondent shall authorize this surgery and pay the reasonable and
customary charges for the surgery, subject to the medical fee schedule, Section 8.2 of the Act. Dr. Li, an
orthopedic surgeon, recommended a right arthroscopic knee surgery for Petitioner, and Petitioner
expressed he wants to proceed with this surgery.

Issue (L): What temporary benefits are in dispute? (TTD)

Petitioner was temporarily totaled disabled from March 15, 2013 through May 1, 2013, the date of
the hearing, representing 6 6/7 weeks. Respondent had no objection to the period of temporary total
disability, only its liability for these benefits. The medical records corroborated Petitioner was temporarily
and totally disabled and had not reached maximum medical improvement for his injuries. Accordingly,

Respondent shall pay temporary total disability benefits for the aforementioned period.

Issue (M): Should penalties or fees be imposed upon Respondent?

The Arbitrator finds that Respondent’s actions in the defense of the present claim are not
unreasonable or vexatious. Accordingly, penaities and fees are not imposed upon Respondent.

EQTWC@@%@@
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Page 1
STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) SS. D Affirm with changes |__—, Rate Adjustment Fund (§8(g))
COUNTY OF KANE ) I:l Reverse |:| Second Injury Fund (§8(e)18)
D PTD/Fatal denied
Modify None of the above
BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION
HORACIO MARTIN PEREZ,
Petitioner,
Vs, NO: 11 WC 13255
METRO STAFF, INC., 141 wCcC 05 3 3
Respondent,

DECISION AND OPINION ON REVIEW

Timely Petition for Review having been filed by the Respondent herein and notice given
to all parties, the Commission, after considering the issues of causal connection, temporary total
disability, medical expenses, and nature and extent, and being advised of the facts and law,
modifies the Decision of the Arbitrator as stated below and otherwise affirms and adopts the
Decision of the Arbitrator, which is attached hereto and made a part hereof,

The Commission finds that Petitioner failed to prove that $4,758.00 in transportation
charges were reasonable and necessary medical expenses. As such, we reduce the award for
Marque Medicos Pain & Surgical Specialists by $3,908.00 and the award for Ambulatory
Surgical Care Facility by $850.00. The remainder of the medical bills shall be paid pursuant to
the medical fee schedule in Section 8.2 of the Act.

All else is affirmed and adopted.

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $264.70 per week for a period of 28-4/7 weeks, that being the period of
temporary total incapacity for work under §8(b) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $238.23 per week for a period of 112.5 weeks, as provided in §8(d)2 of the Act, for
the reason that the injuries sustained caused the 22.5% loss of use of the person as a whole.
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IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
the sum of $303,997.95 for medical expenses under §8(a) of the Act pursuant to the medical fee
schedule in Section 8.2 of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
for all amounts paid, if any, to or on behalf of Petitioner on account of said accidental injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at the sum
of $75,000.00. The party commencing the proceedings for review in the Circuit Court shall file
with the Commission a Notice of Intent to File for Review in Circuit Court.

DATED: JyL 0 7 204 //M// ‘% M

Chaptg$4. DeVriendt

& lthta
Ruth W. White

Daniel R. Donohoo

SE/
0: 5/22/14
49



ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF ARBITRATOR DECISION

PEREZ, HORACIO MARTIN Case# 11WC013255

14IWCC0533

METRO STAFF INC
Employer/Respondent

On 2/19/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation
Commission in Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.12% shall accrue from the date listed above to the day
before the date of payment; however, if an employee’s appeal results in either no change or a decrease in this
award, interest shall not accrue.

A copy of this decision is mailed to the following parties:

2553 McHARGUE, JAMES P LAW OFFICE
MATT JONES ESQ

100 W MONROE ST SUITE 1112
CHICAGO, IL 60603

0766 HENNESSY & ROACH PC
BRIAN H DRISCOLL ESQ

140 S DEARBORN 7TH FL
CHICAGO, IL 60603
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STATE OF ILLINOIS ) [ ] injured Workers® Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(z))
COUNTY OF Kane ) | second Injury Fund (§8(¢)18)
m None of the above

ILLINOIS WORKERS’ COMPENSATION COMMISSION
ARBITRATION DECISION

Horacio Martin Perez Case # 11 WC 13255
Employee/Petitioner

Vv

Metro Staff, Inc.
Employer/Respondent

Consolidated cases: N/A

An Application for Adjustment of Claim was filed in this matter, and a Notice of Hearing was mailed to each
party. The matter was heard by the Honorable George Andros, Arbitrator of the Commission, in the city of
Geneva, on March 13, 2012& September 24, 2012. After reviewing all of the evidence presented, the

Arbitrator hereby makes findings on the disputed issues checked below, and attaches those findings to this
document.

DISPUTED ISSUES

A [:I Was Respondent operating under and subject to the Illinois Workers' Compensation or Occupational
Diseases Act?

|:| Was there an employee-employer relationship?
D Did an accident occur that arose out of and in the course of Petitioner's employment by Respondent?
D What was the date of the accident?
D Was timely notice of the accident given to Respondent?
Is Petitioner's cuirent condition of ill-being causally related to the injury?
. D What were Petitioner's earnings?
. D What was Petitioner's age at the time of the accident?
|:| What was Petitioner's marital status at the time of the accident?
@ Were the medical services that were provided to Petitioner reasonable and necessary? Has Respondent
paid all appropriate charges for all reasonable and necessary medical services?
K. @ What temporary benefits are in dispute?
(JT1PD [] Maintenance X TTD
ot E What is the nature and extent of the injury?
M. D Should penalties or fees be imposed upon Respondent?
N. D Is Respondent due any credit?

0. [_] Other

“-DmomMmouOw

ICArbDec 2/10 100 W. Randolph Street #8-200 Chicago, IL 60601 312/814-6611 Toll-free 866/352-3033  Web site: www.iwee.il gov
Downstate offices: Collinsville 618/346-3450 Peorta 309/671-3019 Rockford 815/987-7292 Springfield 217/785-7084
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FINDINGS

On November 15, 2010, Respondent was operating under and subject to the provisions of the Act.
On this date, an employee-employer relationship did exist between Petitioner and Respondent.

On this date, Petitioner did sustain an accident that arose out of and in the course of employment.
Timely notice of this accident was given to Respondent.

Petitioner's current condition of ill-being is causally related to the accident.

In the year preceding the injury, Petitioner earned $20,646.60; the average weekly wage was $397.05.
On the date of accident, Petitioner was 26 years of age, single with 0 dependent children.

Petitioner has received all reasonable and necessary medical services.
Respondent has not paid all appropriate charges for all reasonable and necessary medical services.

Respondent shall be given a credit of $0.00 for TTD, $0.00 for TPD, $0.00 for maintenance, and $0.00 for
other benefits, for a total credit of $0.00.

Respondent is entitled to a credit of $0.00 under Section 8() of the Act.

ORDER

Temporary Total Disability

Respondent shall pay Petitioner temporary total disability benefits of $264.70/week for 28 4/7 weeks,
commencing May 27, 2011 through December 13, 2011, as provided in Section 8(b) of the Act.

Medical benefits

Respondent is liable to pay to Petitioner and his attorney the following amounts for reasonable and necessary
medical services of: Elite Physical Therapy, $8.975.78; Dr. Robert Erickson, $112,991.00; Lake County
Neuro., $27,000.00; Metro Anesthesia, $9,625.63; Prescription Partners, $245.50; Specialized
Radiology, $55.00; Quest Diagnostics, $84.95; Marque Medicos, $26,418.70; Medicos Pain &
Surgical Specialists, $12,706.20; Ambulatory Surgical Care Facility, $110, 653.19, as provided in

Section 8(a) of the Act. All amounts to be awarded pursuant to the applicable IWCC Fee Schedule and adopted
rules and regulations..

Permanent Partial Disability: Person as a whole

Respondent shall pay Petitioner permanent partial disability benefits of $238.23/week for 112.5 weeks,

because the injuries sustained caused the 22.5% loss of the person as a whole, as provided in Section 8(d)2 of
the Act.

RULES REGARDING APPEALS Unless a party files a Petition for Review within 30 days after receipt of this

decision, and perfects a review in accordance with the Act and Rules, then this decision shall be entered as the
decision of the Commission.
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STATEMENT OF INTEREST RATE If the Commission reviews this award, interest at the rate set forth on the Notice
of Decision of Arbitrator shall accrue from the date listed below to the day before the date of payment; however,
if an employee's appeal results in either no change or a decrease in this award, interest shall not accrue.
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Signature of Arbitrator Date
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Findings of Fact & Conclusions of Law 11 WC 13255

On November 15, 2010, Petitioner, Horacio Martin Perez, was employed by Respondent, Metro
Staff, Inc., where he had been so employed for a year and a half. (Tx. 8) During this entire period, Metro
Staff had dispatched the Petitioner to work at a factory called Arthur Shuman. (Id.) Petitioner’s position at
this factory was that of a laborer. (Tx. 10) Petitioner was required to lift 45 pound blocks or boxes of
cheese and place them on a conveyor belt. (Id.) These boxes were on the floor and Petitioner would have
to lift them from the floor to the conveyor belt, which was at waist-level. (Id.) Petitioner was doing these
work activities on November 15, 2010, (Id.) He was working his normal 5:00 AM to 4:00 PM shift that day,
and at approximately 8:00 AM, Petitioner was lifting a 45 pound box and felt a pulling sensation and
immediate pain in the central portion of his lower back. (Tx. 11) Petitioner reported the accident to his
supervisor, Sergio Ramon Mibelli, immediately and filled out an accident report,

Petitioner was sent to Physicians Immediate Care by Respandent on November 15, 2010 during his
shift. (Tx. 12) Petitioner was seen by Dr. Warren Wollin that day. (Tx. 13} The notes of Dr. Wollin indicate
that on that date the Petitioner was experiencing severe low back pain with radiation down the right leg to
the knee. Dr. Wollin provided Petitioner with some medications and a light duty work note and sent him
back to work the rest of his shift. (Id.) Petitioner was placed in a light duty position where he was packing
boxes and lifting no more than 25 pounds, (Id.) Petitioner continued to treat with Dr. Wollin following the
date of accident. The Petitioner’s radicular symptoms appeared intermittently, at times bilateral in nature,
though his axial low back pain consistently remained the same, with Dr. Wollin noting negative Waddell's
signs at every single visit throughout his care. The Petitioner began a physical therapy regimen per Dr.
Wollin's recommendation on November 29, 2010. (Id.) Petitioner was kept at light duty restrictions until
January 4, 2011, at which time, Dr. Wollin released him to work full duty, while continuing to treat the

Petitioner. (Tx, 14) Petitioner testified that he continued to work the light duty packing position even after
Dr, Wollin's full duty release.

Petitioner credibly testified at trial that he did not receive any benefit from the physical therapy
that was completed at Physicians Immediate Care. (Tx. 14) Dr. Wollin recommended Petitioner undergo a
lumbar MRI on January 11, 2011, and this was completed on January 22, 2011. (Tx. 14-15) While the
Petitioner’s radicular complaints largely subsided in January of 2011, they returned in February once again,
worsening down his right leg while working. The lumbar MRI showed disc degeneration and small
protrusions at L4-5 and LS-S1, as well as mild left lateral recess and neuroforaminal stenosis at L4-5 and
borderline left neurat frontal stenosis at L5-S1. (Pet. Ex. 2} Petitioner continued to treat with Dr. Wollin
following the lumbar MRI. Dr. Wollin referred Petitioner to have a consultation with Dr. Babak Lami during
Petitioner’s February 17, 2011 visit. (Pet. Ex. 1) Petitioner was seen by Dr. Lami on February 23, 2011. (Tx.
15) Dr. Lami opined that Petitioner was not a surgical candidate and recommended home exercises and as
needed anti-inflammatories. (Pet. Ex. 1) Dr. Wollin discussed this with Petitioner on March 17, 2011, (id.)
Petitioner stated that he was having more pain in his back and rated the pain at an 8/10 at that visit. (Id.)
Dr. Wollin released Petitioner from care on March 17, 2011. (1d.)

The Arbitrator underscares the incongruity of Dr. Wolin finding the worker essentially at maximum
medical improvement plus capable of full duty when 1) his pain waxes and wanes , the Petitioner rates his
pain at 8/10 at that visit and by all doctor's accounts this worker is not a symptom magnifier. No typical
distraction test or SLR resulted in any recordation of non anatomic pain distribution. As this unfolds the
focus of the Respondent doctors’ opinions turn on radiographic study and the ultimate surgeon in his
deposition opinion on surgical remediation tums on the total dinical picture of the patient along with a
highly sophisticated electrodiagnoistic SEEP .

This total dinical picture provides the tipping point for this Arbitrator to decide in the affirmative on the

necessity of surgery by way of Dr. Robert Erickson explaining the benefit, usage and results of the SEEP
electro diagnostic testing.

Petitioner testified that he continued to work in the light duty packing position following his
discharge from Physicians Immediate Care. (Tx. 15) Petitioner was still feeling pain in his low back with
radiation to his left leg at this time, and presented to Dr. Daniel Johnson at Marque Medicos on March 29,
2011. (Tx.16) Dr. Johnson placed Petitioner back in a physical therapy regimen of three times a week, and
also gave Petitioner light duty restrictions of no lifing greater than 20 pounds. (Tx. 16-17) These
restrictions were accommodated by Respondent. (Tx. 17)

I
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Petitioner saw Dr. Andrew Engel a pain specialist at Marque Medicos for the first time on April 4,
2011. (Id.) Dr. Engel recommended medications and an EMG. (Id.) The EMG was completed April 8, 2011
and showed electrophysiologic evidence of acute denervation and reinnervation of the left S1 nerve root.

(Pet. Ex. 2} The Arbitrator clearly realizes the interpretation of all tests and findings put the decision on
surgery into the realm of judgment of physidians.

Following the EMG, Petitioner met with Dr. Engel on April 25, 2011. (Id.) Dr. Engel recommended
Petitioner undergo a left L5 and S1 transforaminal epidural steroid injection to try to relieve Petitioner’s 7/10
pain with radiation down his left leg into his left foot. (Id.) Petitioner received this injection on May 4, 2011.
(Tx. 18) Petitioner testified at trial that he felt relief of the pain in his left ieg for approximately four days
following the injection. (Id.) Dr. Engel recommended Petitioner undergo a second epidural steroid injection
on May 10, 2011, but Petitioner did not want to have another injection at that time. (Pet. Ex. 2)
Thereafter,Dr. Engel also referred Petitioner to Dr. Robert Erickson, a neurosurgeon, at this visit. (Id.)

Petitioner first met with Dr. Erickson on May 27, 2011. (Tx. 18) the history shows that his leg pain
had returned by that time. The utilization review doctor ignored that part of the record. Below are the

conclusions of the admissibility of his opinion and weight of the same given his woefully inadequate
credentials to deal with this very complex spine injury case.

Dr. Erickson recommended that Petitioner undergo somatosensory evoked potential testing, or SSEP
testing, to determine whether a nerve impingement truly existed, noting the Petitioner’s ongoing sciatica
and low back pain. (Pet. Ex. 5) This test was completed on May 27, 2011, as well. (Id.) The SSEP test
showed significant delay on the right side at LS and S1, which Dr. Erickson explained to have been
objectively positive in support of the existence of a neurologica! impingement requiring surgery. (Id.) Dr.
Erickson presented the option of minimally invasive hemilaminectomy at L4-S1 on the right and left to treat
Petitioner’s symptoms on June 10, 2011. {1d.)

Petitioner agreed to undergo the surgical procedure, and it was completed on June 29, 2011. (Id.)
Petitioner testified that his pain diminished greatly in the weeks following the surgery, and his lower
extremity symptoms essentially disappeared altogether thereafter. (Tx. 20) Petitioner began a post-
operative physical therapy regimen on July 14, 2011. (Tx. 20) Petitioner developed an area of fluid
collection near the surgical incision in the weeks following surgery. (Tx. 20) Dr. Erickson ultimately decided
to have Petitioner undergo a second surgical procedure to debride the wound and determine whether a
more serious infection was developing at the wound site, which was performed on August 17, 2011 because
the fluid was not dispersing on its own and was causing Petitioner discomfort. (Pet. Ex. 5) Following this
second procedure, Petiioner had no other issues with the surgical site. (Tx. 21) Petitioner continued
physical therapy beginning in early-September 2011. (Pet. Ex. 5)

Petitioner continued with physical therapy until September 26, 2011 when Dr. Engel recommended
he complete a Functional Capacity Evaluation and begin work conditioning. (Tx. 21) The FCE was
completed on October 13, 2011 and Petitioner began a work conditioning program at this time. (Id.)
Petitioner completed this program and was discharged to full duty work on December 13, 2011. (Tx. 22)
Petitioner reported his pain as 1/10 with no radiation into his left leg at his December 13, 2011 visit with Dr.
Engel. (Pet. Ex. 2) Petitioner testified that prior to the work conditioning program, he did not have much
confidence in his ability to lift. (Tx. 22) However, following the work conditioning program, Petitioner was
able to lift more weight and had greater flexibility. {(Id.) Petitioner saw Dr. Erickson once more on

December 21, 2011. (Pet. Ex. 5) Dr. Erickson agreed with the decision to discharge to full duty work and
released Petitioner from his care. (1d.)

Petitioner testified he is still working at the Arthur Shuman factory for Respondent doing packing
work. (Tx. 23) This work requires that he assemble boxes and place them on a conveyor beit. (Id.)
Petitioner testified that he still doss not have the confidence to lift a lot of weight and feels pressure near
the surgical site when turning or shifting the body rapidly. (Tx. 24) Petitioner also testified that he must
change positions often during sleep, cannot play soccer or run, and cannot be seated for too long without
discomfort. (Tx, 25) Finally, Petitioner stated that he feels pain near the surgical site in cold weather, and
at times, must take Tyleno! or Advil to manage this pain.

o=
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Also studied were the evidence depositions of; Dr. Robert Erickson, Petitioner’s neurosurgeon; Dr.

Ryon Hennessy, Respondent’s Section 12 examiner; and Dr. Bart Olash, who completed a Utilization Review
of Petitioner's medical records.

Arbitrator’s Conclusions of Law

With regard to issue F, is Petitioner's current condition of ill-being causally related to the injury, the
Arbitrator concludes as follows:

Based upon the totality of the evidence, the Arbitrator finds as a matter of law and fact that a
causal relationship does exist between Petitioner’s injury at work on November 15, 2010 and his current

condition of ill-being, specifically, successfully treated spinal pain with nerve impingement at the L4-5 and
L5-51 levels causing radiculopathy.

The Arbitrator bases this decision on Petitioner's credible testimony, the temporal relationship between: the
onset of symptoms and his activities at work as testified to by Dr. Erickson at pages 30 and 31 of his
evidence deposition. Moreover the Arbitrator finds the complaints and findings of the doctors at Marque
Medicos to be consistent with the worker’s complaints and later findings by the neurosurgeon- a long time
professor at the University of Chicago medical school. The

Arbitrator finds the opinions of Dr. Erickson to be highly persuasive.

This is in part due to his frank acknowledgement as to the “debate regarding the significance of change at
L5-51 and whether there is a true nerve compression. See Dep page 8, lines 17-20..* I thought there was
enough uncertainly here- he was not doing well”. Lines 22-23.

Determinative of adopting his opinion is the above plus hs testimony at pages nine through 12. Or. Erickson
discusses the MRI, changes at I5-s1, the EMG, and on page 10:line one, the acute denervation.

Any reader of this Award needs to put in context all the treatment with Dr Erickson’s use of the SEEP to
corroborate the Increase in pain to the lack of clarity of significant pathology on the radiographic MRI.
His long explanation of SEEP at page 10 is 2 mini treatise on sophisticated treatment of difficult low back

cases. At page 12, lines 16-21 the neurosurgeon explains that the SEEP finds things not determinative in an
EMG.

Again, the medical opinions of the neurosurgeon and former professor at University of Chicago were far
more sophisticated than the crcumspect, equivocal and seemingly unpreprepared or at least unfocused
answers of Dr. Ryon Hennessey, Respondent’s section 12 examiner. The testimony and medical
sophistication expressed in print by Dr. Hessessy pales to that of Dr, Erickson, the neurosurgeon.

Yes, the Arbitrator acknowledges the cross examination of Dr. Erickson by a very well prepared defense
counsel making every effort to cloud the opinions, motives and credibility of Dr. Erickson — simply because

Marque Medicos referred him the patient. Dr. Erickson acknowledged he gets some referrais as well as
other doctors referred to by Medicos.

Arbitrator does not find the opinions of or Dr. Ryon Hennessy to be r persuasive on the issue of causal
connection. His answers were vague , fraught with generality and he seemed to fade from the questions
rather than deal with the lack of clarity of this back condition, found in many circumstances.,

Petitioner’s treating physicians have all stated that his lumbar spine condition is causally related to
his reported work injury. Petitioner testified credibly at trial that his pain began immediately with the work
injury on November 15, 2010. Petitioner feit pain in the center of his low back on the date of the accident.
There was an unbroken chain of consistent pain complaints from the date of accident through the surgery
performed by Dr. Erickson on June 29, 2011. There has been no evidence presented to suggest an

intervening accident. Petitioner also testified credibly that he had not experienced any low back injuries or
pain prior to November 15, 2010.
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While intermittent in nature, the Petitioner experienced radicular symptoms to his fower extremities
immediately following the injury, and consistently thereafter, through the date of surgery. This radicular
component was temporarily resolved with his epidural injection, which Dr. Engel and Dr. Hennessey have
remarked to have been significant in demonstrating a spinal component in the Petitioner's candition.

The overwhelmingly positive response to surgery further lends weight to this finding, as noted in the

testimony of both Dr. Erickson and Dr. Hennessey, who very early on in the charts previously opined that '
the Petitioner suffered a lumbar strain.

Petitioner’'s neurasurgeon, Dr. Robert Erickson, testified to Petitioner's condition and the need for
surgery in his evidence deposition. When he first met with Petitioner on May 27, 2011, Dr. Erickson
reviewed the EMG test from April 8, 2011, which showed S1 abnommality on the left. (Pet. Ex. 5) Dr.
Erickson also reviewed the lumbar MRI from January 22, 2011, which showed some lateral recess stenosis
at L5-S1. (Id.) Dr. Erickson noted that there had been some discussion during the April 22, 2011 IME with
Dr. Ryon Hennessy regarding the significance of a change at L5-S1 and whether or not there was true nerve
compression. {Id.) In order to address this issue, Dr. Erickson sent Petitioner for an SSEP test to determine
the true source of Petitioner's pain complaints. (Id.) Dr. Erickson stated that he uses the SSEP test in
almost every spinal procedure and as a diagnostic test in many spinal procedures. (Pet. Ex. 13) He stated
that the SSEP is more sensitive than an EMG test and provides immediate feedback, and testified that he

finds it to be a highiy reliable test. {Id.) The SSEP test was informative and showed significant delay on the
right side at LS and S1. {(Pet. Ex. 5)

Based on Petitioner’s complaints of right-sided sciatica, the MRI scan, which was not definitive in
demonstrating nerve compression, and the SSEP, which correlated with Petitioner’s pain complaints, Dr.
Erickson decided to present Petitioner with the option of hemilaminectomy, otherwise known as nerve root
decompression. (Pet. Ex. 13} Petitioner consented to this procedure and it was performed on June 29,
2011. (1d.) During the procedure, the nerves at L4-5 on the right and left and L5-51 on the right were
decompressed. (Id.}) SSEP testing was done during the procedure and all evoked potentials returned to
values of 0.8 standard deviations or less, from the pre-surgical level of 1.0 standard deviations. (Id.) Dr.
Erickson stated during his deposition that evoked potentials of 1.0 standard deviations meant he was 95
percent sure something was wrong with the nerve at that level. (Id.)

When asked directly about a causal connection between Petitioner's symptoms and his mechanism
of injury, Dr. Erickson stated that there was a direct association in time with the injury described and the
onset of his pain. (Id.} A temporal relationship seemed clear. (Id.) Dr. Erickson went on to say that there
was 2 disk abnormality at L5-51 that probably occurred at the time of the lift injury. (Id.) This was the only
abnormality seen on the MRI and during surgery. (Id.) This abnormality either directly or indirectly
contributed to the narmowing of the nerve outlets on the right side of the spine and his condition at the time
of surgery. (Id.)

The Utilization Review by Dr. Olash and all his testimony is stricken as a matter of law. Dr. Olash,
despite some artful semantics trying to address the necessity of the surgery, does nothing but focus his
Utilization Review report on the lack of causal connection. Utilization Review reports as a matter of law can

not address that issue. Morever, his opinion is tainted by the use of a section 12 examination in formulating
his opinion on causation.

Even if the law allowed a UR doctor to address causation in formulation of his opinion, the
Arbitrator is shocked that Respondent would delegate the choice of experts to someone who picks an
internal medicine specialist whose focus is rheumatology. The Arbitrator studied his CV over and over to
find some nexus to the type of case at bar, a complex spine condition case, and found none.

Assuming his report was deemed admissible on Review, the doctor's lack of knowledge of the medical
records is even to this Arbitrator, an embarrassment to his position.

Dr. Olash opined that Petitioner had presented with a consistent musculoligamentous injury without any
evidence of radiculopathy resulting from the injury. (Olash Ev. Dep. 13) However, Dr. Olash admitted
during his deposition that he was not aware of Petitioner's complaints of intermittent numbness and tingling
down both legs to his feet reported on November 29, 2010 with Dr. Wallin. (Id. at 20) He also was not
aware of those same complaints being reported on December 16, 2010 with Dr. Wollin. (Id. at 22)



14IWCCO0533

Finally, Dr. Olash admitted that he was not aware that Petitioner was found to have a positive straight leg
raise test bilaterally on March 29, 2011 with Dr. Enget. (Id. at 23) Dr. Olash agreed that radicular pain can
wax and wane and be present some days and not others. (Id. at 30) Dr. Olash said he was not aware of
any intervening accidents that could have occurred during his treatment period. (Id. at 24)

Finally, without any indication of an alternate cause of a later spinal injury at issue, Dr. QOlash agreed that
the injections and surgery were wholly appropriate and reasonable and necessary for the Petitioner’s
condition.

The opinions of Dr. Hennessy are not credible with respect to Petitioner’s condition either. Dr.
Hennessy completed an independent medical examination of Petitioner on April 22, 2011. Dr. Hennessy
stated that Petitioner was at maximum medical Improvement as of March 17, 2011 and had no disability or
impairment that would prevent him from working. (Hennessy Ev. Dep. 12) Dr. Hennessy stated that
Petitioner did not show any signs of symptom magnification during the examination on April 22, 2011. (id.
at 18) Petitioner reported pain of 7/10 at that visit. (Id.) Petitioner did not report radicular complaints at
that visit, but he had reported them consistently in notes from other doctors’ visits. (Id.) Dr. Hennessy said
it was not unusual for a person to experience radicular pain some days and not others, (Id. at 19) Dr.
Hennessy was not aware of the fact that Petitioner had undergone a nerve root decompression surgery on
June 29, 2011 until i was mentioned to him during the deposition. (Id. at 22)

He admitted that if someone improves from a surgery, it is a fair indicator that the pathology that was
operated on was symptomatic. (Id. at 28) Dr. Hennessy also was not aware of the epidural steroid injection
that Petitioner received on May 4, 2011. (Id. at 30) He admitted that these injections can be diagnostic in
nature if a patient shows improvement, even temporarily. (Id. at 30-31) Dr. Hennessy agreed that
Petitioner’s temporary relief after the epidural steroid injection may have changed his opinion on Petitioner's

condition. (Id. at 31) Therefore, the Arbitrator also finds Dr. Hennessy’s opinions regarding causality are
not credible or persuasive.

The Arbitrator finds that, in light of the most persuasive and aextremely medically sophisticated
testimony of Dr. Erickson, as supported by the credible testimony of the Petitioner, the preponderance of
the evidence presented at trial supports a finding as a matter of law that the Petitioner's current condition of
il-being is causally related to his accident at work, and that the Petitioner clearly sustained a spinal injury as
opposed to a mere sprain/strain, as initially diagnosed.

With regard to issue J, were the medical services provided to the Petitioner reasonable and
necessary, the Arbitrator concludes as follows:

Having found for Petitioner on the issue of causal connection, the Arbitrator also finds that the
medical treatrent provided to Petitioner was reasonable and necessary, and that Respondent is liable for all
unpaid medical bills related to the injury the Petitioner sustained at work on November 15, 2010. The

Arbitrator bases this decision on the credible testimony of Petitioner, along with the opinions of Petitioner’s
treating physicians.

Petitioner began his treatment with Dr. Wollin at Physicians Immediate Care, which is where
Respondent sent him, on the date of the accident, November 15, 2010. Petitioner received medications and
was placed on light duty initially. He then began a physical therapy regimen at Physicians Immediate Care.
Petitioner underwent 20 sessions of physical therapy with this facility. These physical therapy sessions did
not provide Petitioner with any relief. Petitioner also underwent an MRI of the lumbar spine on January 22,
2011, which showed disc degeneration and small protrusions at L4-5 and L5-S1, as well as mild left lateral
recess and neuroforaminal stenosis at L4-5 and borderline left neural frontal stenosis at L5-51. (Pet. Ex. 2)
Petitioner was evaluated by Dr. Babak Lami on February 23, 2011 and told he was not a candidate for
surgery or epidural steroid injections. Petitioner was discharged from care with Dr. Wollin to full duty work
on March 17, 2011. Petitioner was discharged despite the fact that he reported 8/10 pain in his lumbar
spine at this same visit. Petiioner also was still working in the same light duty position as he had been
since the date of accident as of March 17, 2011.

Petitioner was still feeling significant pain in his low back that radiated down his left leg after his
discharge from Physicians Immediate Care. Therefore, he sought treatment with Dr. Daniel Johnson at
Margue Medicos on March 29, 2011. Dr. Johnson placed Petitioner back on a physical therapy regimen and
gave him light duty restrictions of no lifting over 20 pounds.
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Dr. Johnson referred Petitioner to Dr. Andrew Engel, who first saw Petitioner on April 4, 2011. Dr.
Engel had Petitioner undergo an EMG to determine the cause of his lumbar pain and radicular complaints.
This procedure was completed on April 8, 2011 and showed electrophysiologic evidence of acute
denervation and reinnervation of the left S1 nerve root. {Pet. Ex. 2)

Given that Petitioner showed pathology on the EMG test and was still experiencing radicular pain
down his legs, Dr. Engel administered left LS and S1 epidural steroid injections on May 4, 2011. This
injection provided Petitioner with relief of his radicular symptorns for four days. Petitioner decided not to
undergo a second epidural steroid injection.

Following this course of conservative care, Dr. Engel referred Petitioner to Dr. Robert Erickson, a
neurosurgeon. Dr. Erickson ordered an SSEP on May 27, 2011 to determine if there was a true nerve
compression causing Petitioner’s fow back pain and radicular symptoms. The SSEP showed a significant
delay on the right side at L4 and S1. These findings confirmed that there was a true nerve compression
causing Petitioner's pain. Based on the subjective complaints, MRI findings, and SSEP findings, plus the fact
that Petitioner had experienced his pain for aver 6 months, Dr. Erickson determined that a hemilaminectomy
would be an appropriate procedure. He discussed the procedure with Petitioner, who consented. The
procedure was performed on June 29, 2011, Petitioner underwent a second necessary procedure on August
17, 2011, to resolve a spinal fluid leak that had collected under Petitioner's skin and was causing him
discomfort. Petitioner felt a large amount of relief from the hemilaminectomy, saying that his back pain
diminished, and his leg pain was now only occasional. Petitioner participated in a post-operative physical
therapy regimen during July, August, and September of 2011.

On September 27, 2011, Dr. Engel recommended Petitioner undergo a Funciional Capacity
Evaluation. This was completed on October 13, 2011. Petitioner then began a work conditioning program.
Petitioner successfully completed this program and was discharged by both Drs. Engel and Erickson to full
duty work on December 13 and December 21, 2011, respectively. Pefitioner reported that his pain level
was down to 1/10 following the surgery and completion of the work conditioning program. Alse, Petitioner
was able to lift more weight and had greater flexibility.

Petitioner’s treating physicians, Dr. Engel and Dr, Erickson, both opined in their records that the
treatment provided was reasonable and necessary. The records from the treating physicians show that
Petitioner’s pain level decreased from 8/10 to 1/10 following his course of treatment. He appropriately
progressed through conservative care to a surgical procedure, which was then followed by more physical
therapy and a work conditioning program. Given this path, Petitioner was able to return to full duty work.

The Arbitrator does not find the opinions of Dr. Ryon Hennessy to be credible or
persuasive regarding the reasonableness and necessity of Petitioner’s treatment. Dr. Hennessy opined in
his deposition testimony that Petitioner was at maximum medical improvement as of his discharge from
Physicians Immediate Care on March 17, 2011, (Hennessy Ev. Dep at 14) However, Dr. Hennessy stated
that Petitioner showed no signs of symptom magnification during his examination of Petitioner on April 22,
2011, at which time Petitioner had 7/10 pain complaints. (Id. at 18) Dr. Hennessy was not even aware of
the surgical procedure Petitioner underwent until it was brought up during the evidence deposition. (Id. at
22) Dr. Hennessy said that he could not render an opinion regarding the reasonableness of this procedure
given the fact that he had not seen the SSEP test results, nor the operative report from June 29, 2011. (Id.
at 23-24) But, he did agree that generally speaking, when someone improves from surgery, it is a fair
indicator that the pathology that was operated on was symptomatic. (Id. at 28) Dr. Hennessy was also not
aware of the epidural steroid injection that Petitioner received on May 4, 2011 and the temporary relief
Petitioner experienced. (Id. at 30) But, Dr. Hennessy did say that his opinion may have changed had he
known that Petitioner experienced temporary relief of his radicular pain from the injection. (Id. at 31)
Therefore, given Dr. Hennessy’s complete lack of preparedness for the case, the lack of knowledge of
Petitioner’s later treatment and positive results, the Arbitrator does not find his opinions to be credible or
persuasive in any way shape or form on the issue of reasonableness and necessity.

Petitioner’s treating physicians, Dr. Engel and Dr. Erickson, each opined that the treatment
rendered was reasonable and necessary. Respondent’s IME physician stated that Petitioner was at MMI in

March 2011, and was unaware that Petitioner continued to receive substantial benefit from the course of
treatment that followed the examination.
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Therefore, the Arbitrator awards as a matter of law under section 8 all of the bills for medicatl
treatment rendered to date,

Specifically, this includes all treatment rendered from Efite Physical Therapy, Dr. Robert Erickson,
Lake County Neurosurgery, Metro Anesthesia, Prescription Partners, Specialized Radiology, Quest
Diagnostics, Marque Medicos, Medicos Pain & Surgical Specialists, and Ambulatory Surgical Care Facility. All

dates of service noted in the records are awarded, pursuant to the Illinois Workers' Compensation fee
schedule.

No medical evidence was presented from Dr. Hennessy that regardless of causation, the treatment
modalities, frequencies or charges themselves were unreasonable. Thus, all bills admitted are Awarded to

Petitioner and his attorneys under 8{a) subject to the fee schedule plus all adopted rules and regulations
hereunder.

With regard to issue K, what is the amount of compensation due for temporary total disability, the
Arbitrator concludes as follows:

Having found that the Petitioner’s current condition of ill-being is causally connected to Petitioner's
accident at work, the Arbitrator finds that the Petitioner Is entitled to temporary total disability benefits for
the period of May 27, 2011 through December 13, 2011, a period of 28 and 4/7 weeks. The Arbitrator
bases this decision on the credible testimony of the Petitioner, along with the records of his treating
physicians. Petitioner’s treating physicians had him off work from the time the SSEP testing was done on
May 27, 2011, through Petitioner's two surgical procedures and post-operative physical therapy, and
Petitioner’s participation in a work conditioning program. This course of treatment allowed Petitioner to
return to full duty work as of December 13, 2011. Petitioner testified at trial that he would inform his
supervisor with Respondent, Sergio Ramon Mibelli, each time he received a new off-work note throughout
this entire period. (Tx. 27)

Dr. Wollin opined that Petitioner could return to full duty work on January 4, 2011. Dr. Wollin also
opined that Petitioner could return to full duty work when he released Petitioner from his care on March 17,
2011. However, Petitioner credibly testified that even after these notes were provided, he continued to
work the same light duty position with Respondent that he had been working since November 15, 2010,
(Tx. 15) No physicians, other than Petitioner’s treating physicians, commented on Petitioner's ability to
work after the IME completed by Dr, Hennessy on April 22, 2011, which took place before Petitioner was
ever taken off of work completely. It can be seen by Petitioner’s later treatment and improvement that he
was not close to MMI and capable of returning to full duty work as of his discharge from Physicians
Immediate Care or his visit with Dr. Hennessy. Therefore, the Arhitrator does not find the opinions of Dr.
Wollin or Dr. Hennessy to be credible in this regard.

Therefore, the Arbitrator orders the Respondent to pay to the Petitioner and his attorneys

temporary total disability for the period of May 27, 2011 through December 13, 2011, a period of 28 and
47 weeks.

With regard to issue L, what is the nature and extent of the injury, the Arbitrator concludes as
follows:

Having found for Petitioner on the issues of causal connection, medical treatment, and temporary
total disability, the Arbitrator finds that Petitioner has been disabled to the extent of 22.5% of the person as
a whole. The Arbitrator relies on the credible testimony of Petitioner, along with the credible opinions of
Petitioner's treating physicians.

Petitioner was diagnosed with nerve compression at L4-5 and L5-S1. Petitioner underwent one
epidural steroid injection, a nerve root decompression surgery, a necessary second surgery to resolve spinal
fluid leakage at the original surgical site, and a work-conditioning program, in reasonable and necessary
treatment of these injuries. Petitioner testified at trial that he is still working for Metro Saff, Inc. in the
packing position that he has been working since November 15, 2010. This position requires that he
assemble boxes, throw in some bags, and push them onto a conveyor belt.
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Petitioner testified that compared with before the accident, he does not have the confidence or the trust to
lift a lot of weight. He also stated that when he turns or shifts his body rapidly, he feels pressure at the
surgical site as if it is stretching or might open. Petitioner stated that he has not attempted to lift more than
40 pounds in his current work for Metro Staff, Inc.

Petitioner has also experienced changes in his life outside of work since the accident on November
15, 2010. He stated that he cannot sleep well and must change positions often during sleep due to
discomfort. Petitioner is unable to play soccer or run, as he did before the accident. He cannot remain
seated for too long of a time period without discomfort. Petitioner also stated that he cannot remain
standing for too long without having to sit and regroup.

Finally, Petitioner testified that he now has sensitivity to colder weather. When it is cold, Petitioner
feels pain at the surgical site. He stated that when the weather is very cold, he has to continue taking
Tylenol or Advil in order to manage his pain. (Tx. 26) The Arbitrator finds these anecdotes credible.

As to the five factors in section 8.1b, the Arbitrator records:
1) No impairment rating was offered and admitted;
2} The Petitioner is a young man:
3) Heis a laborer in a factory:
4) The future eamning capacity post spine surgery spans many years?

5) Evidence of disability is corroborated by the treating doctor’s records as to surgery performed and
the second procedure for fluid build up. Post surgical recovery is noted as is Petitioner's testimony.
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STATE OF ILLINOIS ) D Affirm and adopt (no changes) D Injured Workers® Benefit Fund (§4(d))
) 8S. Affirm with changes D Rate Adjustment Fund (§8(g))
COUNTY OF COOK ) D Reverse D Second Injury Fund (§8(c)18)
[_] PTD/Fatal denied
D Modify |Z| None of the above

BEFORE THE ILLINOIS WORKERS’ COMPENSATION COMMISSION

Agustina Roa,
Petitioner,

VS. : 11 WC 20597

K & L Looseleaf Products, 1 4 I w C C 0 5 3 4

Respondent.

DECISION AND OPINION ON REVIEW

Timely Petition for Review under §19(b) having been filed by the Petitioner and
Respondent herein and notice given to all parties, the Commission, after considering the issues of
causation, medical expenses, temporary total disability and additional compensation and being
advised of the facts and law, modifies the Decision of the Arbitrator as stated below and
otherwise affirms and adopts the Decision of the Arbitrator, which is attached hereto and made a
part hereof. The Commission further remands this case to the Arbitrator for further proceedings
for a determination of a further amount of temporary total compensation or of compensation for
permanent disability, if any, pursuant to Thomas v. Industrial Commission, 78 111.2d 327,399
N.E.2d 1322, 35 Il.Dec. 794 (1980).

This case is before the Commission pursuant to Section 19(b) of the Act based on the fact
that Petitioner contends that the Respondent has not paid either temporary total disability
benefits or medical expenses. Petitioner placed at issue whether she was entitled to prospective
medical expenses. The Arbitrator ordered “Respondent to pay for the electrodiagnostic studies
prescribed by Dr. Madhav. Also, if needed, Respondent shall pay for the treatment of carpal
tunnel syndrome, as well as the reasonable and associated treatment, as suggested by Dr. Carroll,
which includes injections or carpal tunnel release of the right hand with reasonable and necessary
rehabilitation”. The Commission finds that the holding that Respondent is to pay for the
electrodiagnoistic studies prescribed by Dr. Madhav is warranted under the issue of prospective
medical expenses. However, since this is a 19(b) claim, which is not final, the Arbitrator’s
finding that Respondent shall pay for the treatments suggested by Dr. Carroll is too speculative
in nature at this time and has not yet been provided to be causally related to the March 29, 2011
and April 8, 2011 work accident and/or has not been proven to be reasonable or necessary to cure
and/or relieve Petitioner from the injuries sustained from the work accidents. Therefore, the
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11 WC 20597
Page 2

Commission strikes the Arbitrator’s order, if needed, to pay for the treatment suggested by Dr.
Carroll .

IT IS THEREFORE ORDERED BY THE COMMISSION that Respondent shall pay to
the Petitioner the sum of $286.00 per week for a period of 107-4/7 weeks, that being the period
of temporary total incapacity for work under §8(b), and that as provided in §19(b) of the Act, this
award in no instance shall be a bar to a further hearing and determination of a further amount of
temporary total compensation or of compensation for permanent disability, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to
Petitioner the sum of $1,424,15 for medical expenses under §8(a) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent is ordered to pay
for the electrodiagnostic studies prescribed by Dr. Madhav under §8(a) of the Act.

IT IS FURTHER ORDERED BY THE COMMISSION that these cases be remanded to
the Arbitrator for further proceedings consistent with this Decision, but only after the latter of
expiration of the time for filing a writlen request for Summons to the Circuit Court has expired
without the filing of such a written request, or after the time of completion of any judicial
proceedings, if such a written request has been filed.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent pay to Petitioner
interest under §19(n) of the Act, if any.

IT IS FURTHER ORDERED BY THE COMMISSION that Respondent shall have credit
in the amount of $18,508.29 paid to or on behalf of Petitioner on account of said accidental

injury.

Bond for the removal of this cause to the Circuit Court by Respondent is hereby fixed at
the sum of $13,800.00. The party commencing the proceedings for review in the Circuit Court
shall file with the Commission a Notice of Intent to File forR%'ew in Circuit Court.

DATED: JUL 07 2014

. F4d
Mario Basurto

MB/jm g

O: 5/8/14 a.u.ﬂ f ié‘“‘(
David L. Gore
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ILLINOIS WORKERS' COMPENSATION COMMISSION
NOTICE OF 19(b) DECISION OF ARBITRATOR
CORRECTED

ROA, AGUSTINA Case# 11WC020597

Employee/Petitioner

11WC035893

K& L LOOSELEAF PRODUCTS 1 4 I W C C 0 5 3 4

Employer/Respondent

On 11/22/2013, an arbitration decision on this case was filed with the Illinois Workers' Compensation Commission in
Chicago, a copy of which is enclosed.

If the Commission reviews this award, interest of 0.10% shall accrue from the date listed above to the day before the date
of payment; however, if an employee’s appeal results in either no change or a decrease in this award, interest shall not
accrue.

A copy of this decision is mailed to the following parties:

2383 LAW OFFICE OF IVAN A RUEDA
TOD ALLSWANG

1217 N MILWAUKEE AVE 2ND FL
CHICAGO, IL 60622

0210 GANAN & SHAPIRO PC
BEN SCHROEDER

210 W ILLINOIS ST
CHICAGO, iL 60654
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STATE OF ILLINOIS ) l:l Injured Workers’ Benefit Fund (§4(d))
)SS. [ ] Rate Adjustment Fund (§8(g)